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CHAPTER THE FIRST. 
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— 


Or PROPERTY, rN GENERAL. 


HE former book of theſe commentaries having 
treated at large of the jura perſonarum, or ſuch 
rights and duties as are annexed to the perſons of 

men, the objects of our enquiry in this ſecond book 
will be the jura rerum, or, thoſe rights which a man may ac- 
quire in and to ſuch external things as are unconnected with his 
perſon. Theſe are what the writers on natural law ſtile the rights 
of dominion,' or property, concerning the nature and original of, 
which I ſhall firſt premiſe a few obſervations, before I proceed to 


diſtribute and conſider it's ſeveral objects. 
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= 0 | | | 
=_ Tu ERx is nothing which ſo generally ſtrikes the imagination, 
= 0 and engages the affections of mankind, as the right of property; 

= or that ſole and deſpotic dominion which one man claims and ex- 
1 ecertiſes over the external things of the world, in total excluſion of 
= !; the right of any other individual in the univerſe. And yet there 
=” | 55 are very ew, that will give themſelves the · trouble to conſider the 

1 ä eriginal and foundation of this right. Pleaſed as we are with the 
3 poſſeſſion, we ſeem afraid to look back to the means by which it 
= : hs was acquired, as if fearful of ſome defect in our title ; or at beſt 
—_— we reſt ſatisfied with the deciſion of the laws in our favour, with- 
1 | - out examining the reaſon or authority upon which thoſe laws 
=_ | have been built. We think it enough. that our title is derived by 
—_— RR the grant of the former proprietor, by deſcent from our anceſ- 
_ tors, or by the laſt will and teſtament of the dying owner; not 
—_.. _ HO caring to reflect that (accurately and ſtrictly ſpeaking) there is no 
3 =. foundation in nature or in natural law, why a ſet of words upon Fn 

_—_ et parchment ſhould convey the dominion of land; why the ſon 
=_—_ | ſhould have a right to exclude his fellow creatures from a deter- 
= minate ſpot of ground, becauſe his father had done ſo before 
_ h him; or why the occupier of a particular field or of a Jewel, 
” | FITS when lying on his deathzbed: and no longer able to maintain 
CE poſſeſſion, ſhould be entitled to tell the reſt of the world which 
HA of them ſhould enjoy it after him. Theſe enquiries, it muſt be 
5 owned, would be uſeleſs and even troubleſome in common life. 8 
. It is well if the maſs of mankind will obey the laws when made, 
3 PLE : without ſcrutiniaing too nicely into the reaſons of making them. 
7 91 8 5 But, when law is to be conſidered not only as matter of practice, 

f bat alſo as a rational ſcience, it cannot be improper or uſelefs 
. to examine more deeply the rudiments and grounds of theſe * 

| ſitive conſtitutions of aner. A+ 20 8 
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_ Ra | a In ide beginning of the werid, we are Fe by holy 

1 n the all- bountiful creator gave to man dominion over all | 
—_— « the earth; and over the fiſh of the ſea, and over the fowl of "+ 
_ «the air, and over every living thing that moveth upon the 
—_— | | _ +508 « earth . EY. - 
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Ch. 7. of Tarrxcs. 3 
« earth*,” This is the only true and ſolid foundation of man's 
dominion over external things, whatever airy metaphyſical no- 
tions may have been ſtarted by fanciful writers upon this ſubject. 
The earth therefore, and all things therein, are the general pro- 
perty of all mankind, exclufive of other beings, from the imme- 
diate gift of the creator. And, while the earth continued bare of 
inhabitants, it is reaſonable to ſuppoſe, that all was in common 
among them, and that every one took from the public ſtock to 
his own uſe ſuch things as his immediate neceſſities required. 


Tus E general notions of property were then ſufficient to 
anſwer all the purpoſes of human life; and might perhaps till 
have anſwered them, had it been poſſible for mankind to have 
remained in a ſtate of primaeval ſimplicity : as may be collected 
from the manners of many American nations when firſt diſco- 
vered by the Europeans; and from the antient method of living 
among the firſt Europeans themſelves, if we may credit either 
the memorials of them preſerved i in the golden age of the poets, 
or the uniform aceounts given by hiſtorians of thoſe times, wherein 
&« erant omnia communia et indiviſa omnibus, veluti unum cunctis pa- 
« trimonium efſet *.” Not that this communion of goods ſeems 
ever to have been applicable, even in the earlieſt ages, to ought 
but the fub/tance of the thing; nor could be extended to the 2 
of it. For, by the law of nature and reaſon, he who firſt began 
_ to uſe it, acquired therein a kind of tranſient Py: that laſted 
fo long as he was uſing it, and no longer: or, to ſpeak with 
greater preciſion, the right of poſſeſſion continued for the ſame 
time only that the ac of poſſeſſion laſted. Thus the ground was 
in common, and no part of it was the permanent property of any x 
man in particular: yet whoever was in the occupation of any 
determinate ſpot of it, for reſt, for ſhade, or the like, acquired 
for the time a ſort of ownerſhip; from-which it would have been 
unjuſt, and contrary to the law of nature, to have driven him by 
forces but the inſtant that he quitted the uſe or n of it, 
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4 iner Boox II. 
another might ſeiſe it without injuſtice. Thus alſo a vine or other 
tree might be ſaid to be in common, as all men were equally en- 
titled to it's produce; and yet any private individual might gain 
the ſole property of the fruit, which he had gathered for his on 
repaſt. A doctrine well illuſtrated by Cicero, who compares the 
world to a great theatre, which is common to the public, and yet 
the place which any man has taken is for the time his own. 
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Bur . mankind mee in number, craft, and ambi- 8 
tion, it became neceſſary to entertain conceptions of more per- 
manent dominion; and to appropriate to individuals not the im- 
mediate z/e only, but the very ſubſtance of the thing to be uſed. 
Otherwiſe innumerable tumults muſt have ariſen, and the good 
order of the world been continually broken and diſturbed, while 

a variety of perſons were ſtriving who ſhould get the firſt occu- 
pation of the ſame thing, or diſputing which of them had ac- 
tually gained it. As human life alſo grew more and more refined, 
abundance of conveniences were deviſed to render it more eaſy, 
commodious, and agreeable; as, habitations for ſhelter and ſafety, 

and raiment for warmth and decency. But no man would be at 

the trouble to provide either, ſo long as he had only an uſufruc- 
tuary property.in them, which was to ceaſe the inſtant that he 
quitted poſſeſſion ; if, as ſoon as he walked out of his tent, or 
pulled off his garment, the next ſtranger who came by would 
have a right to inhabit the one, and to wear the other. In the caſe 

of habitations in particular, it was natural to obſerve, that even 
the brute creation, to whom every thing elſe was in common, 
maintained a kind of permanent property in their dwellings, eſ- 
pecially for the protection of their young; that the birds of the 

air had neſts, and the beaſts of the field had caverns, the invaſion 

of which they eſteemed a very flagrant injuſtice, and would ſa- 
crifice their lives to preſerve them. Hence a property was ſoon 
eſtabliſhed in every man's houſe and home-ſtall ; which ſeem to 
have been originally mere temporary huts or moveable cabins, 


4 Quemadmodum theatrum, cum communs ſit, recte tamen dici poteft, ejus e eum locum quem 
guifque occuparit. De Fin. I. 3. c. 20. 1 „ 
Re ſuited 
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ſuited to the deſign of providence for more ſpeedily peopling the 

earth, and ſuited to the wandering life of their owners, before 

any extenſive property in the ſoil or ground was eſtabliſhed. And 

there can be no doubt, but that moveables of every kind became 
* ſooner appropriated- than the permanent ſubſtantial ſoil : partly 
4 becauſe they were more ſuſeeptible of a long occupancy, which 


3 | a might be continued for months together without any ſenſible in- 
I | . terruption, and at length by uſage ripen into an eſtablilhed right; ; 
1 but principally becauſe 4 of them could be fit for uſe, till im- 


proved and meliorated by the bodily labour of the occupant ; 
which bodily labour, beſtowed. upon any ſubject which before 
lay in common to all men, is univerſally allowed to give the fair- 
eſt and moſt reaſonable * to an excluſive property therein. 


e 3 ** 7 Sa «2 18 
LID FX edi 8 
5 FPVVVTVTVVV 2 ES 
, 
. 


— — o by me.) 
ge $2» I 15 2 4 . 


Tur article of food was a more este call, and there- 
fore a more early conſideration. Such, as were not contented with 
the ſpontaneous product of the earth, ſought for a more ſolid re- 
freſhment in the fleſh of beaſts, which they obtained by hunting. 
But the frequent diſappointments, incident to that method of pro- 

viſion, induced them to gather together ſuch animals as were of 
\ 1 a more tame and ſequacious nature; and to eſtabliſſ a perma- 
= nent property in their flocks and herds, in order to ſuſtain them- 
1 ſelves in a leſs precarious manner, partly by the milk of the 
1 dams, and partly by the fleſh of the young. The ſupport of 
theſe their cattle made the article of water alſo a very important 

point. And therefore the book of Geneſis (the moſt venerable: 

monument of antiquity, conſidered merely with a view to hiſ- 

tory) will furniſh us with frequent inſtances of violent conten- 

tions concerning wells; the excluſive property of which appears 

to have been eſtabliſhed in the firſt digger or occupant, even 

in ſuch places where the ground and herbage remained yet in 

common. Thus we find Abraham, who was but a ſojourner, aſ- 

ſerting his right to a well in the country of Abimelech, and ex- 

acting an oath for his ſecurity, * becauſe he had digged that well*.” 

And Iſaac, about n years afterwards, re- claimed this his fa- 

| © Gen. 21. 40. * 
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cher 's property ; and, after much contention with the Philiſtines, 
was ſuffered to enjoy it in peace* ONS 


* 
by . > 
* 8 6 ; - . N 5 ; " $ £ 


ALL this while the foil and paſture of the earth remained ſtill 
common as before, and open to every occupant : except per- 
in the neighbourhood of owns, where the neceſlity of a 
fole and excluſivg property in lands {for the ſake of agriculture) 
was earlier felt, and therefore more readily complied with; Other- 
wiſe, when the multitude of men and cattle had conſumed every 
convenience on one ſpot of ground, it was deemed a natural right 
to ſeiſe upon and occupy: ſuch other lands as would more eaſily 
ſupply their neceſſities. This practice is ſtill retained among the 
wild and uncultivated nations that have never been formed into 
civil ſtates, like the Tartars and others in the eaſt; where the 
climate itſelf, and the boundleſs extent of their territory, con- 
ſpire to retain them ſtill in the ſame ſavage ſtate of vagrant li- 
berty, which was univerſal in the earlieſt ages; and which Ta- 
citus informs us continued among the Germans till the decline 
of the Roman empire *. We wes 
ame n : Jerk | the e hiſtory 0 


ber conveniences grew Andes hs nitainl —— was 
that a ſtrife aroſe between their ſervants; ſo that it was no 
longer practicable to dwell together. This contention Abra- 
ham thus endeavoured to compoſe: © let there be no ſtrife, 
“ pray thee, between thee and me. 15 not the whole land be- 
fore thee ? Separate thyſelf, I pray thee, from me. If thou 
« wilt take the left hand, then I will go to the right; or if thou 

«« depart to the right hand, then I will go to the left.” This 
plainly implies an acknowleged ght, in either, to occupy what- 
ever ground he pleaſed, that was not pre- occupied by o 

« And Lot lifted up his eyes, and beheld all the plain of Jordan, 

«« that it was well watered every where, even as the garden of the 
Lord. Then Lot choſe him all the plain of Jordan, and jou 

e neyed eaſt; and Abraham dwelt in the land of Canaan.” 
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* * ron dba fame in was fouttded the caht of migration, 
rho calonies to find out new habitations, when the mother- 
country was overcharged with inhabitants; which was practiſed 
as well by the Phaenicians and Greeks, as the Germans, Scy- 
thians, and other northern people. And, fo long as it was confi- 


ned to the ſtocking and cultivation of deſart uninhabited coun- 
tries, it kept ſtrictly within the limits of the law of nature. But 


how far the ſeiſing on countries already peopled, and driving out 
or maſſacring the innocent and defenceleſs natives, merely, becauſe 
they differed from their invaders in language, in religion, in cuſ- 


toms, in government, or in colour; how far ſuch a conduct was. 


conſonant to nature, to reaſon, or to chriſtianity, deſerved well to. 


be conſidered by thoſe, who have rendered their names immortaL 
by, 2 eliin mankind. 


A the world by degrees grew more peo cY it daily became: 


ing upon former occupants; and, by conſtantly occupying the- 


fame iidividual ſpot, the fruits of the earth were conſumed, and 


it's ſpontaneous produce deſtroyed, without any. proviſion for a 


future ſupply or ſucceſſion. It therefore b neceſſary to pur- 
ſue ſome regular method of providing a en ſubſiſtence; and 
this neceſſity produced, or at leaſt promoted and encouraged, the 
art of agriculture. And the art of agriculture, by a regular con- 
nexion and conſequence, introduced and eſtabliſhed the idea of a 
more permanent property in the ſoil, than had hitherto been re- 


ceived and adopted. It was clear that the earth would not pro- 


duce her fruits in ſufficient quantities, without the aſſiſtance of 
tillage: but who would be at the pains of tilling it, if another 


might watch an opportunity to ſeiſe upon and enjoy the product 


more difficult to find out new ſpots to inhabit, without encroach- 


of his induſtry, art, and labour? Had not therefore a ſeparate | 


property in lands, as well as moveables, been veſted in ſome in- 
. dividuals, the world muſt have continued a foreſt, and men have 


been mere animals of prey; which, according to ſome philoſo- 
Ps is W ſtate 12 nature. Whereas now (fo graciouſly 
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the reſult of this very neceſſity has been the enobling of the h 
ſpecies, by giving it opportunities of improving it's 2 
culties, as well as of exerting it's natural. Neceſſity begat pro- 
perty; and, in order to inſure that property, recourſe was had to 
civil ſociety, which brought along with it a long train of inſepa- 
rable concomitants; ſtates, government, laws, puniſhments, and 
the public exerciſe of religious duties. Thus connected together, 
it was found that a part only of ſociety was ſufficient to provide, 
by their manual labour, for the neceſſary ſubſiſtence of al; and 
leiſure was given to others to cultivate the human mind, to invent 


1 : > uſeful arts, and to lay the toutiations of ſcience. 
_— . | * | 


Tux : only: queſtion remaining is, how this property became 
+ Au, el,. actually veſted; or what it is that gave a man an excluſive ri 
to retain in a permanent manner that ſpecific land, which * 
belonged generally to every body, but particularly to nobody. 
And, as we before obſerved that occupancy gave the right to the 
temporary 20e of the ſoil, ſo it is agreed upon all hands that oc- 
—_— — a cupancy gave alſo the original right to the permanent property in 
_— the ſubſtance of the earth itſelf; which excludes every one elſe 
1 but the owner from the uſe of it. There is indeed ſome diffe- 
rence among the writers on natural law, concerning the reaſon 
33 why occupancy ſhould convey this right, and inveſt one with this 
== abſolute property : Grotius and Puffendorf inſiſting, that this 
=_ 222 . gueti right of occupancy is founded upon a tacit and implied aſſent of 
=_ au e. , Lergeall mankind, that the firſt occupant ſhould become the owner; 
=—_ 4 ee eu. 57 and Barbeyrac, Titius, Mr Locke, and others, holding, that there 
=_ - eis no ſuch implied aſſent, neither is it neceſſary that there ſhould 
e. > oh ip be; for that the very act of occupancy, alone, being a degree of 
- ns, Ah Hat Leber be bodily labour, is from a principle of natural Juſtice, without any „ 
3 me ee. conſent or compact, ſufficient of itſelf · to gain a title. A diſpute 1 
"== e e. that ſavours too much of nice and ſcholaſtic refinement ! How- 
ever, both ſides agree in this, that occupancy is the thing by 
= . which the title was in fact originally gained; every man ſeiſing 
i” his own continued uſe ſuch ſpots of ground as he found moſt 
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ble to his own dere provided he found them un- 
occupied by any one elſe. 6 0 3 BA 


PRO ER x, both in lands and moveables, being thus origi- 

nally acquired by the firſt taker, which taking amounts to a de- ; 
claration that ws intends to appropriate the thing to his own- uſe, e 
it remains in him, by the principles of univerſal law, till ſuch 
time as he does ſome other act which ſhews an intention to 
abandon it: for then it becomes, naturally ſpeaking, publici. juris 
once more, and is liable to be again appropriated by the next oc- 
cupant. So if one is poſſeſſed of a jewel, and caſts it into the 

ſea or a public highway, this is ſuch an expreſs dereliction, that 

a property will be veſted in the firſt fortunate finder that will ſeiſe 

it to his own uſe. But if he hides it privately in the earth, or 
other ſecret place, and it is diſcovered, the finder acquires no 
property therein; for the owner hath not by this a& declared 

any intention to abandon it, but rather the contrary: and if he 
loſes or drops it by accident, it cannot be collected from thence, 
that! he eibee y to Yuit the poſſeffion ; ; and therefore in ſuch 
caſe the property Milf remains in thie lofer, who may claim it 
again of the finder. And this, we may remember, is the doc- 
trine of the law of England, with relation to treaſure trove 
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tinuance of the original poſſeſſion which the firſt occupant had ; 
or as an abandoning of the thing by the preſent owner, and an 
immediate ſucceſſive occupancy of the ſame by the new proprie- 
tor. The voluntary dereliction of the owner, and delivering the 
poſſeſſion to another individual, amount to a transfer of the pro- 
perty; the proprietor declaring his intention no longer to occupy 
the thing himſelf, but that his own right of occupancy ſhall be 
veſted in the new acquirer. . Or, taken in the other light, if I 
agree to part with an acre of my land. to Titius, the deed of 
conveyance is an evidence of my having abandoned the property, 
and Titius, being the only or firſt man acquainted with ſuch my 
intention, immediately ſteps in and ſeiſes the vacant poſſeſſion: 
thus the conſent expreſſed by the conveyance gives Titius a good 


right againſt me; and poſſeſſion, or occupancy, confirms that 
right againſt all the world beſides. 


7 


Tn E moſt univerſal and effectual way, of abandoning pr 10. 


perty, is by the death of the occupant; when, both the actual 
poſſeſſion and intention of keeping poſſeſſion ceaſing, the pro- 


perty, which is founded upon ſuch poſſeſſion and intention, ought 


alſo to ceaſe of courſe. For, naturally ſpeaking, the inſtant a 
man ceaſes to be, he ceaſes to have any dominion: elſe, if he 
had a right to diſpoſe of his acquiſitions one moment beyond his 
life, he would alſo have a right to direct their diſpoſal for a mil- 
lion of ages after him; which would be highly abſurd and in- 
convenient. All property muſt therefore ceaſe upon death, eon - 
ſidering men as abſolute individuals, and unconnected with civil 
ſociety: for then, by the principles before eſtabliſhed, the next 
. immediate occupant would acquire a right in all that the deceaſed 
poſſeſſed. But as, under civilized governments which are ealcu- 
Jo for the peace of mankind, ſuch a conſtitution would be 
productive of endleſs diſturbances, the univerſal law of almoſt 
every nation (which is a kind of ſecondary law of nature) has 
either given the dying perſon a power of continuing his property, 
dy diſpoſing, of his poſſeſſions. by will; or, in caſe he neglects to 
9 of it, or is not Le to make any diſpoſition at all, 
the 
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the municipal law of the country then ſteps i in, and declares who 

ſhall be the ſucceſſor, repreſentative, or heir of the deceaſed ; 

that is, who alone ſhall have a right to enter upon this vacant | OY 
poſſeſſion, in order to avoid that confuſion, which it's becoming ; 
again common would occaſion '. And farther, in caſe no teſta- 

ment be permitted by the law, or none be made, and no heir can 

be found ſo qualified as the law requires, ſtill, to prevent the ro- 

buſt title of occupancy from again taking place, the doctrine of = 
eſcheats is adopted in almoſt every country; whereby the ſove- _—_ 
reign of the ſtate, and thoſe who claim under his authority, are | -F 


the ultimate heirs, and ſucceed to thoſe WNetitences, to which 
no other title can be formed. 


Tu right of inheritance, or deſcent to the children and re- 
lations of the deceaſed, ſeems to have been allowed much earlier - 
than the right of deviſing by teſtament. We are apt to conceive 1 
at firſt view that it has nature on it's fide; yet we often miſtake | ” 3 | 
for nature what we find eſtabliſhed by long and inveterate cuſtom. 8 . 101 
It is certainly a wiſe and effectual, but clearly a political, eſtabliſh- 
ment; ſince the permanent right of property, veſted in the an- — 

ceſtor himſelf, was no natural, but merely a civil, right. It is 
true, that the tranſmiſſion of one's poſſeſſions to poſterity has an e = 
evident tendency to make a man a good citizen and a uſeful mem 

ber of ſociety: it ſets the paſſions on the fide of duty, and 


5 prompts a man to deſerve well of the public, when he is ſure „ "> 
that the reward of his ſervices will not die with himſelf, but be 


tranſmitted to thoſe with whom he is connected by the deareſt | = = 
and moſt tender affections. Yet, reaſonable as this foundation of 
the right of. inheritance may ſeem, it is probable that it's imme- 
diate original aroſe not from ſpeculations altogether ſo delicate and 
refined; and, if not from fortuitous circumſtances, at leaſt from 
a plainer and more ſimple principle. A man's children or neareſt 
n are ed about him on his death- bed, and are the 


11 m5 n to prevent any vacancy the death of either the inkiliance does not 
of poſſeſſion, that the civil law conſiders ſo properly deſcend, as continue in the 


father and ſon as one perſon ; ſo that upon hands of the ſurvivor, FF. 28. 2.11. 29 275 FO =_ 
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eſt witneſſes of his deceaſe. The 

rally the next immediate occupants, till at length in | 'proge 5 of 
time this frequent uſage ripened into general law. And therefore 
alſo in the earlieſt ages, on failure of children, a man's ſervants 
born under his roof were allowed to be his heirs; being imme- 
diately on the ſpot when he died. For we find the old 
Abraham expreſſly declaring, that : ſinee God had given 

60 ſeed, his ſteward Eliezer, one born i in his houſe, was his heir“. 


Wu L E property continued only i for life, teſtaments were uſe- 
leſs and unknown; and, when it became inheritable, the inherit- 
ance was long indefeaſible, and the children or heirs 
incapable of excluſion by will. Till at length it was found, that 
ſo ſtrict a rule of inheritance made heirs difobedient and head- 
ſtron g. defrauded creditors of their juſt debts, and prevented 
many provident fathers from dividing or charging their eſtates as 
the exigence of their families required. This introduced pretty 
generally the right of diſpoſing one's property, or a part of it, 
by teſtament; that is, by written or oral inſtructions properly wir- 
noſed and authenticated, according to the ple re of the deceaſed ; 

which we therefore  emphatical ſtile his ww. This was - eſta- 
bliſhed in ſome countries much later. than in others. With us in 
England, till modern times, a man could only diſpoſe of one 
third of his moyeables from his wife and children: and, in ge- 
neral, no will was permitted of lands till the reign of Henry the 

eighth; and then only of a certain portion: for it was not 
. . £4 . / X E- the reſtoration that the euer of deviſing real prope 


# ſucceſſions, are all of them creatures of mw civil or my 
. SS and accordingly are in all reſpects regulated by, the: 
int country having different ceremonies and requiſites to m 
"2 teſtament completely valid: neither does any thing vary more 
Than the right of inheritance under different national eſtabliſh- 
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ments. 
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ments. In England particularly, this diverſity is carried to ſuch 
a length, as if it had been meant to point out the power of 
the laws in regulating the ſucceſſion to property, and how fu- 
tile every claim muſt be that has not it's foundation in the po- 
ſitive rules of the ſtate. In perſonal eſtates the father BE duc- 
ceed to his children; in landed property he never can eir, 
by any the remoteſt poſſibility : in general only the eldeſt Fo on, in 
ſome places only the youngeſt, in others all he ſons together, 
have a right to ſucceed to the inheritance: in real eſtates males 
are preferred to females, and the eldeſt male will uſually exclude 
the reſt; in the diviſion of perſonal eſtates, the females of equal 


degree are admitted together with the males, and no e of 
mn, is allowed. 


Tus one conſideration may kelp to remove -the ſcruples of 
many well-meaning perſons, who ſet up a miſtaken conſcience in 
oppoſition to the rules of law. If a man diſinherits his ſon, by 
a will duly executed, and leaves his eſtate to a ſtranger, there 
are many who conſider this proceeding as contrary to natural juſ- 
tice : -while-others ſo ſcrupulouſly adhere to the ſuppoſed inten- 
tion of the dead, that if a will of lands be atteſted by only mos 
witneſſes: inſtead of three, which the law requires, they are apt 
to imagine that the heir is bound in conſcience to relinquiſh his 
title to the deviſee. But both of them certainly proceed upon 
very erroneous principles: as if, on the one hand, the ſon had 
by nature a right to ſucceed to his father's lands; or as if, on 
the other hand, the owner was by nature intitled to direct the 
ſucceſſion of his property after his own deceaſe. Whereas the 
law of nature ſuggeſts, that on the death of the poſſeſſor the eſ- 
tate ſhould again become common, and be open to the next oc- 
cupant, unleſs 'otherwiſe ordered for the fake of civil peace by the 
_ poſitive law of ſociety. The poſitive law of ſociety, which 1s 
with us the municipal law of England, directs it to-veſt in ſuch 
_ perſon as the laſt: ' proprietor ſhall by will, attended with certain 
requiſites, appoint ;. and, in defect of ſuch: appointment, to go 
to ſome particular perſon, * from tho reſult of certain local 


conſti- 
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conſtitutions, appears to be the heir at law. Hence it follows, 
that, where the appointment is regularly made, there cannot be | 
a ſhadow of right in any one but the perſon appointed: and, a 
where the neceſſary requiſites are omitted, the right of the heir 

is equally ſtrong and built upon as ſolid a foundation, as the right 

of the" deviſee would have been, ſuppoſing ſuch requiſites were 

obſerved. e e 


Bo x, after all, there are ſome few things, which notwith- 
- ſtanding the general introduction and continuance of pro erty, 
muſt ſtill unavoidably remain in common; being ſuch wherein 
nothing but an uſufructuary property is capable of being had; 
; and therefore they ſtill belong to the firſt occupant, during the 
time he holds poſſeſſion of them, and no longer. Such (among 
others) are the elements of light, air, and water ; which a man 
| may occupy by means of his windows, his gardens, his mills, 
aand other conveniences: ſuch alſo are the generality of thoſe 
animals which are ſaid to be ferae naturae, or of a wild and un- 
N 5 tameable diſpoſition; which any man may ſeiſe upon and keep 
| for his own uſe or pleaſure. All theſe things, ſo long as they re- 
main in poſſeſſion, every man has a right to enjoy without diſ- 
turbance ; but if once they eſcape from his cuſtody, or he vo- 
luntarily abandons the uſe of them, they return to the common 
Hooks and any man elſe has an equal right to ſeiſe and enjoy them 


5 | A 


„„ AGAIN; there are other things, in which a permanent pros; - 
©, perty may ſubſiſt, not only as to the temporary uſe, but alſo the 
ſolid ſubſtance ; and which yet would be frequently found with- 

out a proprietor, had not the wiſdom of the law provided a re- 

medy to obviate this inconvenience. Such are foreſts and other 
„ waſte grounds, which were omitted to be appropriated in the . 
| general diſtribution of lands: ſuch alſo are wrecks, eſtrays, and 
that ſpecies of wild animals, which the arbitrary conſtitutions of 
poſitive law have diſtinguiſhed from the reſt by the well-known 

© OT appellation of game. With regard to theſe and ſome others, as 
diſtur- 
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diſturbances and quarrels would frequently ariſe among indivi- 

uals, contending about the acquiſition of this ſpecies of pro- 
perty by firſt occupancy, the law has therefore witely cut up the 
root of diſſenſion, by veſting the things themſelves in the ſovereign 
of the ſtate; or elſe in his repreſentatives, appointed and autho- 
rized by him, being uſually the lords of manors. And thus the 
legiſlature of England has univerſally promoted the grand ends of 
civil ſociety, the peace and ſecurity of individuals, by ſteadily 
purſuing that wiſe and orderly maxim, of aſſigning to every. 
thing capable of ownerſhip a legal and determinate owner.. 
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conſtitutions, appears to be the heir at law. Hence it follows, 
that, where the appointment is regularly made, there cannot be 
a ſhadow of right in any one but the perſon appointed : and, 
where-the neceſſary requiſites are omitted, the right of the heir 
is equally ſtrong and built upon as folid a foundation, as the right 


of the deviſee would have been, ſuppoſing ſuch requiſites were 
obſeryed. | 1 ID 1 | | | 
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Bu x, after all, there are ſome few things, which notwith- 
ſtanding the general introduction and continuance of property, 
muſt 5 unavoidably remain in common; being ſuch wherein 
nothing but an uſufructuary property is capable of being had; 
and therefore they ſtill belong to the firſt occupant, during the 

time he holds poſſeſſion of them, and no longer. Such (among 
others) are the elements of light, air, and water; which a man 
may occupy by means of his windows, his gardens, his mills, 
and other conveniences: ſuch alſo are the generality of thoſe 
animals which are ſaid to be ferae naturae, or of a wild and un- 
tameable diſpoſition; which any man may ſeiſe upon and keep 
for his own uſe or pleaſure. All theſe things, ſo. long as they re- 
main in poſſeſſion, every man has a right to enjoy without diſ- 
turbance ; but if once they eſcape from his cuſtody, or he vo- 
luntarily abandons the uſe of —— „they return to the common 


ſtock, and any man elſe has an equal right to ſeiſe and enjoy them 
_ afterwards. 


* 


AGAIN; there are other things, in which a permanent pro- 
perty may ſubſiſt, not only as to the temporary uſe, but alſo the 
ſolid . and which yet would be frequently found with- 
out a proprietor, had not the wiſdom of the law provided a re- 
medy to obviate this inconvenience. Such are foreſts and other 
waſte grounds, which were omitted to be appropriated in the 
general diſtribution of lands: ſuch alſo are wrecks, eſtrays, and 
that ſpecies of wild animals, which the arbitrary conſtitutions of 
poſitive law have diſtinguiſhed from the reſt by the well-known 
appellation of game. With regard to theſe — ſome others, as 

diſtur- 
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iſturbances and quarrels would frequently ariſe among indivi- 
uals, contending about the acquiſition of this ſpecies of pro- 
perty by firſt occupancy, the law has therefore witely cut up the 
root of diſſenſion, by veſting the things themſelves in the ſovereign 
of the ſtate; or elſe in his repreſentatives, appointed and autho- 

| rized by him, being uſually the lords of manors. And thus the 
legiſlature of England has univerſally promoted the grand ends of 

70 civil ſociety, the peace and ſecurity of individuals, by. ſteadily 
purſuing that wiſe and orderly maxim, of aſſigning to every. 

thing capable of ownerſhip a legal and determinate owner... 
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of dominion or property are things, as con- | 
guiſhed from perſons : and things are by the law. (oo 
=: and diſtributed into two kinds; things real, and things 
Co 5 Things real are ſuch as are permanent, fixed, and im- 5 
1 mans. which cannot be carried out of their place; as lands LD 


> 


and tenements: things perſonal are goods, money, and all other | 
moyeables; which may attend the owner's perſon wherever he 
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k 5 IN treating of things real, let us conſider, firſt, their ſeveral Wl 
ſorts or kinds ; ſecondly, the tenures by which they may be hol- 
Fad] ate den; thirdly, the eſtates which may be had in them; and. 


e the title to them, and the manner of acquiring and 
* Fr in T, with rogerd. to their ſeveral ſorts or kinds 0 things | 


* D 
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ats. I Land colhprohends all ings bf, a e ene ſubſtantial 
; nature; being a word of a very extenſive ſignification, as will 
| Fr preſently appear more at large. Tenement is a word of ſtill greater 1 ag 
| extent ; and though in it's vulgar acceptation it is only applied to 


: | houſes 
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houſes and other buildings, yet in it's original, proper, and legal 
ſenſe it ſignifies every thing that may be holden, provided it be 
of a permanent nature; whether it be of a ſubſtantial and ſenſible, 
or of an unſubſtantial ideal kind. Thus Aberum tenementum, . 
franktenement, or freehold, is applicable not only to lands and 
other ſolid objects, but alſo to offices, rents, commons, and the 
like *: and as lands and houſes are tenements, ſo is an advowſon 
a tenement; and a franchiſe, an office, a right of common, a 
peerage, or other property of the like unſubſtantial kind, are, all 

them, legally ſpeaking, tenements*. But an hereditament, ſays 
fir Edward Coke, is by much the largeſt and moſt comprehen- 
ſive expreſſion ; for it includes not only lands and tenements, but 
whatſoever may be inherited, be it corporeal, or incorporeal, real, 
rſonal, or mixed. Thus an heir loom, or implement of furni- 
ture which by cuſtom deſcends to the heir together with an 
. houſe, is neither land, nor tenement, but a mere moveable; yet. 
being inheritable, is comprized under the general word, heredi- 
tament: and ſo a condition, the benefit of which may deſcend 
to a man from his anceſtor, is alſo an hereditament . 
HEREDITAMENTS then, to uſe the largeſt expreſſion, are 
of two kinds, corporeal, and incorporeal. Corporeal conſiſt of 
ſuch as affect the ſenſes; ſuch as may be feen and handled by 
the body: incorporeal are not the object of ſenſation, can neither 
be ſeen nor handled, are creatures of the mind, and exiſt only in 
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CoRPOREAL hereditameits confiſt wholly of ſubſtantial 
and permanent objects; all which may be comprehended under 
the general denomination of land only. For land, ſays fir Edward 
Coke ©, comprehendeth in it's legal fignification 
foil, or earth whatſoever ; as arable, meadows, 


» furzes, and heath. It legally includeth 
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es, houſes, and other buildings: for 
faith he, of two things; land, which is the foundation; and 
ſirutture- thereupon : ſo that, if I convey the land or ground, the 
- ſtructure or building paſſeth therewith. It is obſervable that water 
is-here mentioned as a ſpecies of land, which may ſeem a kind 
of ſoleciſm ; but ſuch is the language of the law: and I cannot 
bring an action to recover poſſeſſion of a pool or other piece of 
water; by the name of warer only; either by calculating it's ca- 
pacity, as, for ſo many cubical yards ; or, by ſuperficial meaſure, 
for twenty acres of water; or by general deſcription, as for a 
pond, a watercourſe, or a rivulet: but I muſt bring my action 
for the land that lies at the bottom, and muſt call it twenty acres 
of land covered with water*. For water is a moveable, wandering 
thing, and muſt of neceſſity continue common by the law of na- 
ture; ſo that I can only have a temporary, tranſient, uſufructuary 
property therein : wherefore if a body of water runs out of my 
pond into another man's, I have no right to reclaim it. But the 
land, which that water covers, is permanent, fixed, and im- 
moveable : and therefore in this I may have a certain, ſubſtan- 
tial property ; of which the law will take notice, and not of the 
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Land hath alſo, in it's legal fignification, an indefinite ex- 
tent, upwards as well as downwards. Cujus eft ſolum, ejus eft 1. 
| que ad coelum, is the maxim of the law, upwards; therefore no 
man may erect any building, or the like, to overhang another's 
land : and, downwards, whatever is in a direct line between the 
ſurface of any land, and the center of the earth, belongs to the 
owner of the ſurface; as is every day's experience in the mining 
countries. So that the word « land” includes not only the face o 
the earth, but every thing under it, or over it. And therefore if a 
man grants all his lands, he grants thereby all his mines of m 
and other foffils, his 3 his waters, and his houſes, as well 
as his fields and meadows. Not but the particular names of the 
| things are equally ſufficient to paſs them, except in the inſtance 
# Brownl. 142. | 
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of water; by a grant of which, nothing paſſes but a right of 
fiſhing ?: but the capital diſtinction is this; that by the name of 
a caſtle, meſſuage, toft, croft, or the like, nothing elſe will paſs, 
except what falls with the utmoſt propriety under the term made 


uſe of; but by the name of land, which is nomen generaliſſimum, 
every thing terreſtrial will paſs*. - ap. 
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x INCORPOREAL HEREDITAMENTS. 


N incorppreal hereditament is a right ifſuing out of a thing 

(whether real or perſonal) or concerning, or an- 

nexed 2 or èxerciſible within, the ſame . It is not the thing 

_ corporate itſelf, which may conſiſt in lands, houſes, jewels, or the 

ike; but ſomething collateral thereto, as a rent ifluing 

thoſe lands or houſes, or an office relating to thoſe jewels. In 

ſhort, as the logicians ſpeak, corporeal hereditaments are the ſub- 

Nance, which may be always ſeen, always handled :  incorporeal 

hereditaments are but a ſort of accidents, which inhere in and are 

- ſupported by that ſubſtance; and may belong, or not belong to it, 

ir exiſtence is merely 

plation; though their effects and pro- 

fits may be frequently objects of our bodily ſenſes. And indeed, 

if we would fix a clear notion of an incorporeal hereditament, 

we muſt be carefol 1 not 2; confound together the profits 2 
ced, and the t ereditament, which produces thetn' 

inſt in incorporeal hereditament : for though 

„ which is the fruit or product of this annuity, is 

of 7 ture yet. the annuity itſelf, which 

ung inviſible, has only a mental exiſ- 

1 over from hand to hand. 80 tithes, 
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if we conſider the produce of them, as the tenth ſheaf or tenth 

lamb, ſeem to be completely corporeal ; yet they are indeed in- 

corporeal hereditaments : for they, being merely a contingent 

right, collateral to a iſſuing out of lands, can never be the 

object of ſenſe: they are neither capable of being ſhewn to the 
delivered into bodily poſſeſſion. 


28 8 NESS. 
—— 22 


[NEORPOREAL hereditaments are principally of ten ſorts; 
advowiſons, tithes, commons, ways, offices, dignities, franchiſce, 
corodies or penſions, annuities, and rents. | 


I. ADvows0N is the right of preſentation to a church, or 
ecclefiaſtical benefice. Advowſon, advocatio, fi gnifies 7 in clentelan - 
ecipere, the taking into protection; and therefore is Te e 4. Js 
with patronage, patronatus: and he who has the right of ad- 
vowſon is called the patron of the church. For, when lords, of 


manors firſt built e on their own deme! nes, and ap 


= — 7 e = he dividon. of ghee) 


lord, who thus built a church, and endowed it with glebe or 
had of common right a power annexed of nominating ſuch 
miniſter as he pleaſe (provided he were canonically qualifi 
officiate i in that. church of which he was ue founder, e 
in one word, the patron *. 
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of an advowſon 


ut it is a ri 


1 alſo to have been allowed i in x the emp ire. 
6 This 150 of the jus patronatus, 7 3 10 t. Ia. c. 2. Now, 118, Fr. 
building and endowing the ch urch, appears 
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poſſeſſion be had of it. If the pa- 
tron takes corporal poſſeſſion of the church, the church- yard , the 
glebe or the like, he intrudes on another map's property; for to 
theſe the parſon has an excluſive right. The patronage can there- 
fore be only conveyed by operation of law, by verbal grant, either 
oral or written, which is a kind of inviſible, mental transfer: 
and being ſo veſted, it lies dormant and unnoticed, till occaſion 
calls it forth; when it produces a viſible, corporeal fruit,” by in- 
titling ſome clerk, whom the patron ſhall þ 
enter and receive bodily poſſeſſion of 
the church (1 


r * . 
* eo  ADvowsoNs are either advowſons appendant, or adv 


5. Lords of manors being originally the only founders, 
ind of courſe the only” atrons, of churches *, the right of pa- 
tronage or preſent long as it continues annexed to the 

1 as Oe have done ain the foundation 


15 ”Y or * — eier with ts manor, as 
and appendant thereto, by a grant of the manor only, with- 


i 


out adding any other words . But where the property of the ad- 

vowſon has been once ſeparated from the property of yoo manor, | 
7 legal conveyance, it is called an advowſon in 

and never can be appendant any more; ban is for the future an- 

nexed to the per of it's owner, anc 
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A vvowSxs are allo either preſentative, co 
n advowſon preſentative is where the patron hath ari 
of f preſentation to the EE or ordinary, need 
> A him to 
qualified: 
collative 
ſon: in 
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he does, by the one act of collation, or conferring th 

the whole that is done in common caſes, by both preſentation 
and inſtitution. An advowſon donative is when the king, or any 
ſubject by his licence, doth found a church or chapel, and or- 
dains that it ſhall be merely in the gift or diſpoſal of the patron; 
ſubject to his viſitation only, and not to that of the ordinary; and 
veſted abſolutely in the clerk by the patron's deed of donation, 
without preſentation, inſtitution, or induction. This is ſaid to 
have been antiently the only way of conferring eccleſiaſtical be- 
nefices in England; the method of inſtitution by the biſhop not 
being eſtabliſhed more early than the time of arch- biſhop Becket 
in the reign of Henry II”. *. And therefore though pope Alexan- 
der III}, 

ae ene as he calls it, of inveſtiture conferred by the patron 
only, . this however ſhews what was then the common uſage. 
Others contend, that the claim of the b 

as old as the. firſt 3 of chriſianis 


h nobility, 
> recorded by Matthew Paris“, 
wah 1 = of ot to the biſhop as a'thing immemo- 


rial. The truth ſeems to be, that, where the benefice was to be: 
conferred on a mere layman, he was firſt preſented to the biſhop, 
in order to receive ordination, who! was at liberty to examine and 
the clerk was already in orders; the living 

m by the ſole donation of the patron ; till 

e twelfth l when ope and is 

K ou een oder 


claim na. ci Fa "right 
of | inveſtiture. 8 
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ot OW.EVE 1 this may de, if, 


1 Decretal. I. 3. r. 7 4 5 
* 4. D. 1239“ 


in a letter to Becket, ſeverely inveighs againſt the prava 
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ere for ever preſentative, and ſhall never be do- 
rules, and com- 


tron, in whom ſuch peculiar right reſides, does once give up that 
; right, che law, which loves uniformity, will interpret it ta be 
an intention of giving it up for ever; and will there- 
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| =_ that right at preſent ſubſiſts. 3. Who may be diſcharged, either 
= oe or in Part, from paying them. ee | 


. As to their original. I will not put the title of the c clergy 2 
. to Ude upon any divine right; though ſuch a right certainly 

commenced, and I believe as certainly ceaſed, with the Jewiſh 

theocracy. Yet an honourable and competent maintenance for 
__ the miniſters of the goſpel is, undoubtedly, jure divino; what 
= =_ ever the particular mode of that maintenance may be. For, be- 
= fides the poſitive precepts of the new teſtament, natural reafon 
will tell us, that an order of men, who are ſeparated from the 


= | world, and excluded from other lucrative profeffions, for the fake 7,7 "ip 
ꝓ—u—A pl thereft of mankind, have a right to be furniſhed with the 
= neceſſaries, conveniences, - and moderate enjoyments of life, at 
their expenſe, for whoſe benefit they forego the uſual means of 4 
roviding them. _ Accordingly all municipal laws have provided = 
a liberal an decent maintenance for their national prieſts or cler- 10 
1 gy : ours in particular have eſtabliſhed this of tithes, probably ©: 
= 5 imitation of the Jewiſh law: and perhaps, conſidering the —_— 
| degenerate ſtate of the world in general, it may be more bene _— 
ficial to the Engliſh clergy to found their title on the law of the —— 
land, than upon any divine right whatſoever, unacknowleged and : . 1 
e by temporal ſanctions. my 1 8 


WI cannot preciſely aſcertain the time when tithes were firſt 
introduced into this country. Poſſibly they were cotem 

of. = with the planting « of chriſtianity among the Saxons, by Auguſtin an, front” 7. 
the monk, about the end of the ſixth century. But the firſt. 66: p. 
| mention of them, which I have met with in any written Eng- | _—_ 
| | lith law, is in a conſtitutional decree, *made in a ſynod. held r 
9 A. D. 7867, wherein the payment of tithes i in general is ſttong- r 
55 ly enjoined. This canon, or decree, which at firſt bound not i! _—_ 
- the laity, was effectually confirmed by two kingdoms of the hep: — 
= tarchy, in their parliamentary conventions of eſtates, reſpeaive ne 
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ly conſiſting of the s of Mercia and Northumberland, the 
biſhops, dukes, ſenators, and people. Which was a few years 
later than the time that Charlemagne eſtabliſhed the payment of 
them in France, and made that famous diviſion of them into 
four parts; one to maintain the edifice of the church, the ſecond 


to ſupport the poor, the third the biſhop, and the fourth the pa- 
rochial clergy *. en ta 6 


4 


& 
o 


Tux next authentic mention of them is in the  faedus Edwar, 
et Guthruni ; or the laws agreed upon between king Guthrun the 
Dane, and Alfred and his ſon Edward the elder, ſucceſſive 
of England, about the year goo. This was a kind of treaty be- 
tween thoſe monarchs, which may be found at large in the Anglo- 
axon Jaws*; wherein it was neceſſary, as Guthrun was a pagan, 
to provide for the ſubfiſtence of the chriſtian clergy under his 
dominion and, accordingly, we find the payment of LINES not 


law is ſeconded by thoſe of Athelftan®, about the year . And 


this is as much as can certainly be traced out, with regard to their 


_ 3 * 4 * 8 , 


Wx are next to conſider the sto whom they are due. 

upon their firſt introduction {as hath formerly e 7) 

though every man was obliged to pay tithes in general, yet. he 

might give them to what priefts he pleaſed *; which were called 

conſecrations of tithes: or he might pay them into the 

hands of the biſhop, who diſtributed among his dioceſan clergy | 

the revenues of the church, which were then in common*. But, 

ſes were divided into pariſſies, the tithes of each pa- 

riſh were allotted to it's own particular miniſter ; firſt by com— 

mon confer or the p ee, ee, ee and after- 
wards by the written law of the landdꝰ. 
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of laws, b. 31. c. 12. 2 2 Inſt. 646. Hob. 296. 
» Wilkins, Pag. 51. 2 Seld. c. 9. $. 4. 
cap. 6. 5 LI. Edgar. c. 1 U 2, Cams. c. 11. 
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How E v R, arbitrary conſecrations of tithes took place again 
afterwards, and became in general uſe till the time of king John“. 


Which was probably owing to the intrigues of the regular clergy, pa 


or monks of the Benedictine and other rules, under arch-biſhop. ? 
Dunſtan and his ſucceſſors ; who eavoured to wean the people 


from paying their dues to the ſecular or parochial clergy, (a much. . 


more valuable ſet of men than themſelves) and were then in 


hopes to have:drawn, by ſanctimonious pretences to extraordinary 


— 


purity. of life, all eceleſiaſtical profits to the coffers of their own 
ſocieties. And this will naturally enough account for the num- 
ber and riches of the monaſteries and religious houſes, Which 
were founded in thoſe days, and which were frequently endowed 

or a layman, who was obliged to pay his tithes 
ſomewhere, might think it policy to erect an abbey, and 
there pay them to his own:monks ; or grant them to ſome abbey 
already erected; ſince for this dotation, which really coſt the 
patron little or g, he might, according to the ſuperſtition 
of the times, have maſſes for ever ſung for his ſoul. But, in 
proceſs of years, the income of the poor laborious pariſh priefts 
being ſcandalouſly reduced by theſe arbitrary conſecrations of 
tithes, it was remedied by pope Innocent the third* about the ye: 
1200 in a decretal epiſtle, ſent to the arch-biſhop of Canterb1 
and dated from the palace of Lateran : which has occaſioned fir 
Henry Hobart and others to miſtake it for a decree of the coun- 
cil-of Lateran held A. D. 12. ; 
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being correſpondent to the antient law) it was allowed of, and ſo 
became lar ferrae. This put an effectual ſtop to all the arbitrary 
$i canſecrations of tithes; except ſome footſteps which ſtill continue 
> e portions of tithes, which the parſon of one pariſh hath, 
arely, a right to claim in another: for it is now univer- 

b, that-tithes are due, of common right, to the parſon - 
iſh, unleſs there be a ſpecial exemption. This parſon of 
„ we have formerly ſeen', may be either the actual in- 
bent, or elſe the appropriator of the beneſice: priations 
being a method of endowing monaſteries, which ſeems to have 


been deviſed by the regular clergy, 7 * of ſubſtitution to ar- 
bitrary co ſecrations of tithes *.- 
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3. WIE obſerved that tithes are due to the parſe 
right, unleſs by be excmption : let us therefore 85 thirdly, 
may ey from the payment of tithes, and how. 
may be exempted or  diſch: 
either in part or totally, firſt, by a 
diy, by cuſtom or preſcription. - 
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29 
the poſſeſſions of the church being, by this and other means, 
every day diminiſhed, the diſabling ſtatute 13 Eliz. c. 10. was 
made; which prevents, among other ſpiritual perſons, all parſons 
and vicars from making any conveyances of the eſtates of their 
churches, other than for three lives or twenty one years. So that 
now, by virtue of this ſtatute, no real compoſition made ſince the 
1 Eliz. is good for any longer term than three lives or twenty 77 a 
I Ms. 715 one years? though made by conſent of the patron and ordinary: w - wY 4 3 
E . which has indeed effectually demoliſhed this kind of traffick 27 3 
2e. J. Ii ſuch compoſitions being now rarely heard of, unleſs by authority 1 
. of prckjaciiate - is e k 
SECONDLY, a diſcharge by cuſtom or prefcription, is where 
[--—* 7” time out of mind ſuch perſons or ſuch lands have been, either 
; partially or totally, diſcharged from the payment of tithes. And 
i. 5% this immemorial uſage is binding upon all parties, as it is in it's 
„eis nature an evidence of univerſal conſent and acquieſcence; and 
with reaſon ſuppoſes a real compoſition to have been formerly 
1 made. This cuſtom or preſcription is either de modo decimandi, or 
36 © ff "de non decimando. V „„ . 
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A modus decimandi, commonly called by the ſimple name of a 
modus only, is where there is by cuſtom a particular manner of 
tithing allowed, different from the general law of taking tithes 

nin kind, which are the actual tenth. part of the annual increaſe.” 

 This,1s ſometimes, a pecuniary. compenſation, as twopence an 

acre for the tithe of land: ſometimes it is a compenſation in 

work and labour, as that the parſon ſhall have only the twelfth 
cock of hay, and not the tenth, in conſideration of the owner's 

king it for him: ſometimes, in lieu of a large quantity of 

ude os; imperfect tithe,” the parſon ſhall have a leſs quantity, 

when arrived to greater maturity, as a couple of fowls in lieu of 
tithe eggs; and the like. Any means, in ſhort, whereby the 
general law of tithing is altered, and a new method of taking 
them is introduced, is called a. modus decimandi, or ſpecial manner 
ang V 
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0 e a good and ſufficient modus, the following rules muſt 
| be obſerved. 1. It muſt be cerfitihe and ivariab/e®, for payment 
be no maus, that is, no origi- 
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Semolument of nd pes 
tithes, is not 8 
only; 
an -adyarita | be 
erent from the thing 3 for o, one load of 
a tithe hay, is no good modus: for no parſon 
8 would, bong fide, make a compoſition to receive leſs than his due 
in the fame ſpecies of tithe ; and therefore. the law will not ſup- 
© poſe it poſſiBle for ſuch tion t i 
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e of milch kine, but:not of bar-. 

for tithe is, of common right, due for both; 
ebene a | us for one ſhall never be a diſcharge for the other. 
5. The recompence muſt be in it's nature as n the tithes 
e it; r an inheritance certain 1: 
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Ch. 3. 77 TRIN GB. e 
as evidence to ſhew that it once did exiſt, and that from thence 
ſuch uſage was derived. Now time of memory hath been long 
ago aſcertained by the law to commence from the reign of Richard 
the firſt ; and any cuſtom may be deſtroyed by evidence of it's 
non-exiſtence in any part of the long period from his days to the 
preſent : * as this real compoſition is ſuppoſed to have 
been an equitable contract, or the full value of the tithes, at the 
time of making it, if the modus ſet up is fo rank and large, as 
that it beyond diſpute exceeds the value of the tithes in the time 
of Richard the firſt, this madus is fels de ſe and deſtroys itſelf. 
For, as it would be deſtroyed by any direct evidence to prove it's 
non-exiſtence at any time ſince that aera, ſo allo it is deſtroyed by 
carrying in itſelf this internal evidence of a much later original. 
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A PRESCRIPTION de nan decimando is a claim to be entire 
diſcharged of tithes, and to pay no compenſation i in lieu of them. 
Thus the king by his prerogative is diſcharged from all tithes *. 
So a vicar ſhall pay no tithes to the rector, nor che rector to the 
vicar, for ecclefia decimas nom ſoluit erclgiae. But privileg 
are penſonal to both the king and the clergy ; f for t their t _tenant or 


_ leflee ſhall ſhall pay tithes of ahe £ {ame land, t 


bliſhed rule, that an — madus de eee nan va- 


ler . But ſpiritual perſons ar corporations, as monaſteries, ab- 
bots, biſhops, and the like, were always capable of having their 
lands totally diſcharged of tithes, by various Ways *: as, 1. By 
real compoſition: 2. Ry the pape's bull ef exemption: 3. By 
unity of poſſeſſion; as when the rectory of a pariſh, and lands in 
the ſame pariſh, both belonged to a religious e thoſe lands 


* 


'* This rule was adopted; when by ade memory ould fil continue to be ecken 
Batute of Weſtm, 1. (3 Edw. I. e. 39- ) the ed from an aera ſo very antiquated. Ser 
reign of Richard I. was made the time of 2 Roll. Abr. 269. pl. 16. 
limitation in a writ of right, But, ſince by : ro. Eliz. 511. | 
the ſtatute 32 Hen. VIII. c. z. this period = :1bid.,479. 

(in a writ of right) hath been very rationally id. 511. FF 3 Mon FO 
reduced to ſixty years, it ſeems unacceunt- 2 Hob. 309. ; Cro. Jac. 30%. 
able, that the date of legal preſcription. or 
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were diſc harged of tithes by th poſſeſſion : 4. By pre- 

ſcription ; having never.been liable to o tithes} by being always in 

ſpiritual hands: 5. By virtue of their order; as the knights tem- 

2 ciſterci ns; and others, whoſe lands were privileged by the 

a diſcharge of tithes?. Though, upon the diſſolution 

of labbeys by Henry VIII, moſt of theſe exemptions from tithes 

th, would have fallen with them, and the lands become tithable a- 

gain; had they not been ſupported and upheld by the ſtatute 

31 Hen. VIII. c. 13. which enacts, that all perſons who ſhould | 
come to the poſſeſſion of the lands of any abbey v 

-.,- thould hold them free and diſcharged of tithes, in as large 

” ae a manner as the abbeys themſelves formerly held them. 

| \nd-from this original have ſprung all the lands, which, being 

x in lay hands, do at preſent claim to be tithe-free: for, if a man 

* can-ſhew-his lantis to have been ſuch abbey lands, and alſo im- 

memorially diſcharged of tithes- by any of the means before-men- 
tioned, this is now a good preſcription de non decimands. But 

muſt ſhew both theſe requiſites: for abbey lands, without a ſpe- 

cial ground of diſcharge, are not diſcharged of courſe; neither 

will any preſcription de non decimando avail in total diſcharge of 


a» , 

85 

i 2 
WA. 4 , 


x 


tithes, unleſs it relates to ſuch Wes 3 . 
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ars from it's very 
Jefinition' t to hy: an ee | creditament : : being a profit 
which a man hath in the land of another; as to feed his beaſts, 
to catch fiſh, to dig turf, to cut wood, or the like. And hence 
common is chiefly.of four.ſorts ; common of paſture, of :piſcary, - 


- 


of turbary, and. of eſtovers. | BY W 


1. Coax Mo of paſture i is a right of feeding one's beaſts on 
another's land; for in thoſe waſte grounds, which are uſually 
called commons, the property of the ſoil is generally in the lord 
of the manor ; as in common fields it is in the particular tenants. 

A. Behar: 2 "ws of common 1s either appendant, appurtenant, becauſe 
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C 3 N * appendant i is a right, belonging to the owners or 
occupiers of arable land, to put commonable beaſts upon the 
lord's waſte, and upon the lands of other perſonptwithin the ſame 

manor. Commonable beaſts are either beaſts of the plough, or 

ſuch as manure the ground. This is a matter of moſt univerſal 

1 right; and it was originally permitted *, not only for the encou- 

eäZgement of ag iculture, but for the neceſſity of the thing. For, 

* when lords of manors granted out parcels of land to tenants, for 

3 ſervices either done or to be done, theſe tenants could not my 

WM or manure the land without | beaſts 3: theſe beaſts could not be 

ſuſtained without paſture. 3 and paſture could not be had but in 

the lord's waſtes, and on the unincloſed fallow grounds of them- 

ſelves and the other tenants. © The law therefore annexed thi 2 

right of common, as inſeparably incident, to the grant of the / 

lands; and this was the original of common appendant: which 
obtains in Sweden, and the other northern kingdems, much in 

the fame manner as in England. Common appurtenunt is where Lemm 

the owner of land has a Tight to put in other beaſts, beſides'fiich aue 4 

as are generally oc commonable?” as hogs, goats, and the like, which _ 

neither plough nor manure _the-ground. This, not ariſing from 

the neceſſity of the thing, like common appendant, is therefore 

not of common richts but can only be claimed by immemorial © 

Alge and preſcription*, which the law eſteems ſufficient proof 77 

of a ſpecial grant or agreement for this purpoſe. Common be- ee 137 
cauſe. of vicinage, or neighbourhood, is Where the inhabitants of 
two townſhips, Which lie contiguous to each other, have uſually „ 
intercommoned with one another; the beaſts of the one ſtrayi 5 fot Hef Hee 

y into the other's. fields, without any moleſtation from c 
either. This is indeed only a permiſſive right, intended to ext. Ae 20 3 
cuſe what i in ſtrictneſs is a-treſpaſs in both, and to prevent a mul ; 6 

_ <tiplicity of ſuits: and therefore either townſh 3. may encloſe and F 

bar out the 6ther, though they have intercommoned time out of — 

in Nene bath He's xi of one town-a right to Put his. — 
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1. Com Mo of eſtovers (from eftoffer, to f rniſh) is a liberty 
of _ ene — for the uſe or furniture of a houſe or 
e bende word, Bote, is of the 
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office, will by bribery, extagtion} ; or other unlawful means, make. 
his rr good, to the manifeſt detriment of the public. 
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„ DroNLYTES bear a near relation to offices. Of the na- 
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ture of theſe we treated at large im the former book * : it will 
therefore be here ſufficient to mention them as mers of incor- 
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VII. FRAncnises are a ſeventh e F F 1 li- 
mw are uſed: wo. e ng terms: and their definition is“, a. 
5 branch of the king's prerogative, ſubſiſting in 

Being therefore derived from the crown, 


ey 8 arile lem the kin 's grant; or, in ſome caſes; may be 


eld by preſcription, which, as has been frequently. ſaid, preſup- 
t. The kinds of them are various, and almoſt infi- 
touch upon ſome of the principal; 8 
| they may be veſted in either natural perſons or 
in one man, or in many: but t | identical 
to one, cannot be beſto 
©) former grant. i 
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&d with themſelves this northern plan of polity, ferving at 
once to bus, 72 to ol rus po the territories they had newly 
| able that the emperor Alex- 
ding lands conquered from 
among his generals and y ious ſoldier „on condi- 

7 ice from them and their heirs for 


x 


7. 


as their parry our; alarmed a 3 of Euro 
is; of thoſe countries . rt 


; ths firm or a "iniilar 


- > Sous 


Iteration 
ede out the. 


RX" $39... 


; ita ut **-rerentur rura ain ; barbariae, - 


of man Hle ducebar.” (Ai. Lamprid. . 
| . Severs.)- OOO "Is 

n 1 illoc eee. f etiam fua rura * Wright. 10. 

« defenderent. Addidit ſave bis o e's e Crauin. On 11.8 ih 
v, ut- poffent colere quod acceperant; 1 1 1 Ur 


4 


»s fy 5 
* a "Ie 
. o . 4 , 
. 1 W's 1 * * 4 * 7 
7 4 * 7 > 4 * p 7 * r of ye” 
RN, * Y * # 2 1 i 4 1 8 5 a * > 925 : 
; 8 * ; 3 r : . ; . 
9 * . 1 4 4 3 I 6 * oF { 8 * 1 4, - by I "4, 
* y , 5 5 5 1 PAT 7 i 5 9 5 * bk : . 3 y : 8 2; oY 8 8 : * =" * 
7 2 [1 4+ G 4 * e * „ $2444 0 N 5 14 o 
* 1 * 5 en * "ME 1 N 82 8 0 . WW wy R 
** 4 8. 4 . 2 +. 2 nn 5 5 F Ego ATTY NOS 1 be 44 4 7 5 4 3 7 * 
— p * 5 F { ” . N L 1 2 " 25.4 N : 2, 3 1 
2 k A | 
2 | 
5 


Fa " 
Py U 8 8 95 . 
N DA 


e 185 bea and as a a part of, 
abl 


YT | , that even i in; the times of the Saxons, Who 
were a l Hom What fir William Temple calls ae ſame nor- 


8 hive, 3 | 


1 A* 
& „ 


ETSY 


7 | * 11 N 72 2 4 TH * 
© Tar 8 intre p Juction 


8 


Norman fe owers 


3 


*% 


A — 
n 4 miſtaken ſenſe. of th e word . which, in 
Eceptation, fign hes no more than acguiſition 7 


* 


writers into a ſtrange hk | orical miſtake, and 


tam tion 3 be fol 
r raden . 
lal law, under wh 1 ich 


> 


Mais. Brat. hz 
. 


* 


8 <> 1 * of; a, 8 
* * 9 f p F A 2 by n 
n 43d 8 5 — re =". 8 
— 2 N A N 2 5 
ien 4 LA) LY TWatk © 
of Wo” * 1 9 * . * * » Cx es Y 5 
* 5.8 \ 0 — . = 8 1 * 
n LATE 4 pdt > 
by. | . ̃ ²— TN OI 
we on a 
P * 2 74 
L wy og * 
3 7 = % 9 © we X 
. 5 c d 8 
. ' | 
l 4k * \ 
Mae 4 008 * 9 293 8 . N 
5 * . , 
548k 1-4 \ 
18 . ns " " 
. A 8 \ J 
-< 7 a; - : 6 ; - 
hp: x 
4 : 0 £ % * * 
vl - — 
*% : 1 * 1 * 
, * Fo; - 
— 
* 
4 — 
/ - 
[i E % 
p 
„ c þ 
| 
— 
* * 
f * 
— „ a 
*% * , 


1 Ch. 4. 00 of © THIiNGs: 


with king s recommendation of this policy to the Engliſh, as 
the beſt way to put themſelves on a mi footing, and thereby 


to prevent any future attempts from the continent, were probably 
the reaſons that preyailed to effect it's. eſtabliſhment here. And 
perhaps we may be able to aſcertain-the time of this great revo- 
* lution in our landed property with a talerable degree of exactneſs. 
For we learn from the Saxon Chronicle e, that in the nineteenth 
king William's reign an invaſion was apprehended from 
rk ; and the military conſtitution: of the Saxons being 
laid aſide, and no other introduced in it's ſtead, the kingdom was 
wholly defenceleſs : which occaſioned the king to bring over a 
large army of Normans and Bretons, who were quartered upon 
every landholder, and greatly.oppreſſed the people. is apparent 
weakneſs, togetl her with the er occaſioned by la foreign 
force, migl 8, and the 
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s for putting 
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| Is conſequence of this change, it became a fundamental maxim 
and neceflaty principle (though in reality a mere fiction) of our 

tenures, that the king is the univerſal lord and original 

| dom; and that no man 

at has ately or 

him, to be held upon | 

in pure, original, 


mY 


whatever their meaning w | | 
rent conſtruction to this proceeding 
to introduce not only the rigorous 
the duchy of Normandy, * 
ſuch hardſhips' and ſervices, as we her na- 
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of their ſovereign lord. : 


a by no m 
| but had barely conſented to this fi n of tenure from 
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a high hand all the rigours of the feõdal doctrines: but their 

ſucceſſor, Henry I, found it expedient, when he ſet up his pre- 

= _ tenſions to the crown, to promiſe a reſtitution of the laws of king 
Edward the « , or antient Saxon ſyſtem ; and accordingly, 
1850 in the firſt year of his reign, granted a charter*, whereby he gave 
up the greater grievances,” but ſtill. reſerved the fiction of feodal 

| tenure, for the ſame military purpoſes which engaged his father 
to introduce it. But this charter was gradually broke through, 

and the former grievances were revive and aggravated, by him- 

8 "ij in 10 intolerable, th 
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Charles were greater. And from hence alſo 
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' cording to the terms af the grant, was ſtiled the feudatory or - e 
vaſal, which was only another name for the tenant or holder of 1 
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conceived. the doctrines that were 4 8 0 N 8 
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as were 2 12 at the firſt donation, i in proportion to the quan- 1 81 
Ar the firſt introduction of feuds, as they were gratuitous, ſo __ 43 
alſo they were precarious and held at the / of the lord ®, 'who © | A 
was the ſole judge whether his vaſal performed his ſervices faith- _ | - ll 
fully. Then they became certain, for one or more years. Among N 8 =_— 
| the antient Germans they continued only from year to year ; an _— 
annual diſtribution of lands being made by their leaders in their k 0 
general councils or aſſemblies *. This was rofeſſedly done, leſt 1 be 
their thoughts ſhould be diverted from wif to agriculture ; leſt” — 
- the ſtrong ſhould incroach upon the poſſeſſions of the weak; and e 55 
| leſt luxury and avarice ſhould be encouräged by the erection of _ 
anent houſes, and too curious an attention to convenience „ 1 
and the elegant ſuperfluities of life. But, when the general mi- | - = 2 
| gration was pretty well over, and à peaccable poſſeſſion of their | - 
b new - acquired ſettlements had introduced new cuſtoms and man- 3 
ners; when the fertility of the foil had encouraged the ſtudy of | _ 
_ Iry, and an affeQion for the ſpots they had cultivated be- —_— 
bn * gan naturally to ariſe in the tillers; a more permanent degree of 8 _ 


property was introduced, and feuds began now to be granted for 5 +7 33 4 


the lie of the feudatory*.. But ſtill feuds were not yet hertul rary; 1 5 1 
| though frequently. granted, by the fa he lord, to the r 
children of the tor 51 3 till in . 5 wn 


© unuſual, and was t erefore thou, 


be were capable to perform the ſervices ** 199 Fon 1 


| women, J profeſſed. monks, Who were incapable. f bearing . = ; 
_ arms, were alſo incapable of ſucceeding to a genuine feud. But = 
the heir, when admitted to the feud 1 hich his anceſtor poſſeſſed, | | _ 
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uſed N to Pay a fine or "acknowlege ment to the lord, in  * = 


8 Fead. L1 „„ | © ann0s ; fagabes nah er cognationibus 3 2 1 
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| Laer. ab univerſis per wicts occupantur.; arva leg ellen oft, attribuunt” pri, aque as — oe 
per annos mulant. „ And Caeſar yet more *pof alid traufire cg. Ks : = 


| fully; (d bell. Gall. 1.6. c. 21.) *Negue Fund. I. 1. f. 1. V 5 EE. 
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6 horſes, arms, nioiſtys and the like, for ſuch renewal of the fe 
which was called a fxelief, becate it re-eſtabliſhed the inheri 
| ance, or, in the words. of Ya — 4 writers, 00 incertam et cadu 
e hereditatem re s afterwards, when; 
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grees to be univer- 
of the firſt vaſal, .to his ſons, or 
ze lord ſhould name; and in 
© this caſe, the form of | he d bon ictly obſerved: for if a 
| feud was given to a man $ ſons, all his ſons ſucceeded him 
7 as they died off, their ſhares reverted to 
d not deſcend to their children, or. even to their 
| ſurviving brothers, as not being ſpecified in the donation '. But 
91 a feud was given to 4 man, and his heirs, in general 


X 09g then, a more extended rule of fücceſſion took place; and 
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ed, his male deſcendants in inſinitum were ad- 
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en any ſuch deſcendant, who thus 
eeded, died; -his male deſcendants were alſo admitted i in 
5 the firſt place; and, in defect of them, ſuch of his male collateral 
ed as were of the blood or lineage of the firſt feudatory, 
8 s Was a rable m in feodal ſuc- 
© feud, but ſuch 
ended from, the 
__ , *< firſt Teun And the de being thus confined to 
-  - males,” oxigindllly extended to all the males alike ; all th. 
without ut any diſtinction of primogeniture,® ſuccee: lin 


N he St th xEr's feud. But this beine upon many 
EE inconvenient, (particularly, by dividing the ſervices, and 

4 antes the ſtrength of the feödal union) and honorary 

5 nob bility) being now introduced, which were 
e f a Avifibl only be "It aherited by the 
„ ation Military feuds (or thoſe we 
RT, are oy ek wy beg in alſo in moſt countries to deſcend ac- 
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cording to the ſame rule of primogeniture, to the eldeſt ſon, in 
excluſion of all the eſt. bh 
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 OrTurr thnaliches of feuds were; «hae the feudatory could not 
aliens or diſpoſe of his feud ; neither could he exchange, nor yet 


mortgage, nor even deviſe it by will, without the conſent of the 


lord . For, the reaſon of conferring the feud being the perſonal 
abilities of the feudatory to ſerve in war, it was not fit he ſhould 


be at liberty to transfer this gift, either from himſelf, or his poſ- 


terity who were preſumed to inherit his valour, to others who 
might prove leſs able. And, as the feodal obligation was looked 
upon as reciprocal, the feudatory being entitled to the lord's pro- 
tection, in return for his own fealty and ſervice ; therefore the 
lord could no more transfer his ſeignory or protection without 
conſent of his vaſal, than the vaſal could his feud without con- 
ſent of his lord 4: it being equally unreaſonable, that the lord 
ſhould extend his protection to a perſon to whom he had excep- 
tions, and that the vaſal thould owe hooked wings to a 9 not 
of his own chooſing, _ LEVY . 

IT ESsE were the principal, 44 very Supi qualities of the 
genuine or original feuds; being then all of a military nature, 
and in the hands of military perſons: though the feudatories, 
being under frequent incapacities of cultivating and manuring 


their own lands, ſoon found it neceſſary to commit part of them 


to inferior tenants; obliging them to ſuch returns in ſervice, corn, 


cattle, or money, as might enable the chief feudatories to attend 


their military duties without diſtraction: which returns, or redi- 


tus, were the original of rents. And by this means the feoda!l 


polity was greatly extended; theſe inferior feudatories (wha held 
what are called in the Scots law © rere- fiefsꝰ) being under ſimilar 


obligations of fealty, to do ſuit of court, to anſwer the ſtipulated 
renders or rent-ſervice, and to promote the welfare of their in- 


mediate ſuperiors or lords. But this at che ſame time demoliſhed 
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<« militare.” So tod the author of -Fleta,”; ex donationibus ſer- 


en where the ſervices are not only certain, but honour- 


£ * J 5 f * 4 4 Ly 
* 4 . 
18 * a 1 — 8 4 = - = 
FU 


ö 
N 3 
* ps *. n 2 
* 


WA P 4 4 — 
* M A 
LAGS N 2 
"2"; $4 87 


almoſt every other ſpecies of tenure... And to this we are next x 
to proc. ee ee | _ 


II. SocAGE, in in it's moſt general ah extenſive fignification; Fox: 
ſeems to denote a tenure by any certain and determinate ſervice. 
And in this ſenſe it is by our antient writers conſtantly put in op- 
poſition to chivalry, or knight-ſervice, where the render was pre- © 
carious and uncertain. Thus Bra&on *; if a man holds by a rent / et. 72 - 
in money, without any eſcuage or S ee tenementum dice 
« poteft ſocagium: but if you add thereto any royal ſervice, 
or eſcuage to any, a ſmalleſt, amount, allud dic: poterit feodum . 


« vitia militaria vel magnae ſerjantiae non continentibus, oritur no- 

« bis guoddam nomen generale, quod eft ſocagium. Littleton alſo © | 
defines it to be, where the tenant holds his. tenement of the lord 

any certain ſervice, in lieu of all other ſervices ; fo that they 

* not ſervices of chiyalry, ar knight-ſervice. And therefore af- 

terwards he tells us, that whatſoever is not tenure in chi! 
tenure in ſocage: in like manner as it is. defined by Finch“, a 

tenure to be done out of war. The ſervice muſt therefore be cer | 
tain, in order to deno it ſocage; as to hold by fealty and 

20.5. rent; or, by homage, fealty, and 20 c. rent; or, by homage. 

and fealty without rent; or, by fealty and certain corporal ſer- 

vice, as ploughing the lord's land for three days; or, by ealty 

only without any other. ſervice: for all theſe are tenures in rage” 6 
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Bur 1 drag as was hinted in the laſt chapter, i is of two ſorts: 


able; and villein- ſocage, where the au though certain, are 

of a baſer nature. Such as hold by the former tenure are called 1 

in Glanvil , and other ſubſequent authors, by the name of lief: 
okemanni, or tenants in Eo * this tenure we are firſt . | 
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to iſp vand this both in dhe nature: of it's ſervioe, and the 
fruits and conſequences appertaining thereto, was always by much 
the moſt free: and independent ſpecies of any. And therefore * 
iſſent to Mr Somner's A of the word b; who 
1 Joc, which ſignifies liberty 
and, being joined to a uſual termination, is called 
| agium ;" ſignifying th reby a free or privileged 
s.ctymology ſeems to be much more juſt than that | 
of our comman, lawyers in nnd derive it from /oca, 
| cena plough 
antient time tn 
vices of buſbandgy, ae IN tenant was: Wr 
| lough, ſow, or reap for him; but that, i in] | 
' ſervice was changed into an annual rent by. conſent of all 
parties, and that, in memory of it's original, it ſtill retains the 
name of ſocage or plough-ſervice*, But this by no means agrees | 
) to hold fealty-only, 
for here i Is 
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fore chat Jenomiriathd it; e tenure; and nothing ſure could 
be ua greater liberty or 3 than to have the ſervice aſcer- | 
tained, and not left to the arbitrary calls of the lord, as in the te- 
f Wherefore alſo Britton, ho deſcribes ſocage 
N tenure N the name of fraunle ferme, tells us, that they are 
lands and tenements, -whereof the nature of the fee is changed 
«.by feoffment out of chivalry for certain yearly ſervices, and in 
tt reſpect | 40 EY neither homage, ward, marriage, nor relief can 
ec be Which leads us alſo to another obſervation, 
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. 5 Gavelk. 138. „ 3 . us * Litt. C. 119. * 5 E : | 
» i In like manner 8 in hjs-expoſition 1 e318: BELT i 

of the Scots' law, title facage, tells us that © Litt. 9. 98. 120. e ur AM | 

it is ** ane kind of holding of lands, quhen e 3 | 


2. Oy man is infeft freely, Oe. 1 8 3 that, 
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uk if W were of weh baſe and ſervile 33 it 
is hard to account for the very great immunities which the te- 
nants of them always enjoyed; ſo highly ſuperior to thoſe of the 
tenants by chivalry, that it was thought, in the reigns of both 
Edward 1 and Hals I,, a point of the utmoſt importance and 
value to the tenants, to reduce the tenure by knight- ſervice to 

ak ferme or tenure by f 
fairly conclude in favour of Somner's etymology, and the liberal 
extraction of the tenure in free et en th, ! even 
of Littleton himſelf. . e a Þ 5 N 
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Ta KING 9 to be the meaning of che Re it ferns 
te that the ſocage tenures were the relicks of Saxon liberty, 
retained by ſuch perſons, as had neither forfeited them to the 
king, nor been obliged to exchange their tenure for the more 
honourable, as it was called, but at the ſane! time more burthen- 


21 


ſome, tenure of knight - ſervice. » This is peculiarly remarkable in 


OS 


the tenure which prevails in Kent, called gavelkind, which is 

generally acknowleged to be a ſpecies « of ſocage 
ſervation whereof. inviolate from the innovations of the Norman 
oonqueror is a fact univerſally known. And thoſe who thus pre- 
| n their Ubeceles: were faid Ne in free and nn Poeage. 
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As Wan e the Boe cri 14. diſtir ailing K of 
this ſpecies of tenure are the having it's renders or ſervices aſoer- 
tained, it will include under it all other methods of holding free 
lands by certain and invariable rents. and duties : and; P, f 
han petit Jerjeanty, ter ons in bur gage, and eee, 1 * + . 
. VVT | 
Wi may N Pi by the ſtatiite 12 Car. II. cb 0 
Jaa is not itſelf totally aboliſhed, but only the Qaviſh appen- 
dages belonging to it; for the honorary ſervices (ſuch as carrying 
the king's ſword or banner, officiating as his butler, carver, &c, 
at the coronation) are ſtill reſerved. Now petit ferjeanty b bears a 
tes reſemblance to grand ſerjeanty ; 3 for as the one is a perſonal 
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age. Wie may therefore, 1 think, 


e tenure?; the pre- 
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ttleton , to be but tenure i 


| ſocage and it is where 
is lord of an an 


ids which were 080046 the 
h. are held of ſome lord in common focage, 
nd Fr ſem. to have withſt 
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eſtabilhment, us che tenure in chivalry was. And here bk 
alſo we have again an inſtance, where a tenure is confeſſedly i in 7 
ſocage, and yet is impoſſible ever to have been held by plough- q 
ſervice; fince the tenarits. muſt have been citizens or butghers, 
the ſituation frequently 


* walled "town, the tenement a fingle 
houſe; ſo that none of tlie owners was probably maſter of a = Rh, 
plough, or was able te uſe one, if he hid it. The free ſocage Bn 
therefore, in which theſe tenements are held, ſcerns to be plainly f 1 
a remnant of Saxon liberty; which may alſo account for the great 
variety of cuſtoms, affecting theſe tenements ſo held in antient 


burgage: the principal and moſt remarkable of which is that 1 
called Borough-Engliſb, ſo named in contradiſtinction as it were to _ 
the Norman cuſtoms, and which is taken notice of by Glanvil “, h ; 3 
and by Littleton*; vx. that the youngeſt ſon, and not the eldeſt, | | 
ſucceeds to the burgage tenement on the death of his father. Hos . 
For which Litfletoh? gives this reaſon ; becauſe the youngeſt ſdn, 


by reaſon of his ten age, is not ſo capable as the reſt of his © R 
p himſelf. Other authors have indeed given a . 
much 3 reaſon for this euſtom, as if the lord of the fee 

id antiently a ri ght to break che ſeventh Ker ef et ais 


was more certainly the offspring of the tenant. But Fo cannot 1 1 
learn that ever this'cuſtom prevailed in England, though . yl 

tainly did in Scotland, (under the name of merchera or e 1 
till aboliſhed by Malcolm III. And perhaps a more rational ac- | 1 


count than either may be fetched (thougr at a ſufficient diſtance) | REES 
from the practice of the Tartars; among whom, according to . e 
father Duhalde, this cuſtom of deſcent to the youngeſt ſon alſo =_— 
| prevails. That nation is compoſe ly of ſhepherds and herd. . == 
men; and the elder Ons, as ſoon as they are capable of leading r 
a paſtoral life, migrate from their father with a certain allotnent 1 
of e cattle; and 80 to Tek a new * The youngeſt ſon _ 
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of Kis houſe; the reſt being already provider fon Af ns 

we find. that, among many other northern nations, it was the cuſ- 
tom for all the ſons but one to migrats from the father, which 
one became his So that poſſibly this euſtom, wherever it 
prevails, ma be the remnant of that paſtoral ſtate of our Britiſh 
and Gertnan anceſtors," which Caeſar and Tacitus deſcribe. Other 
ſpecial cuſtoms there are in burgage tenures; as that the wife 
be endowed of a/ her huſband's: tenements*, and not of the 
third part only, as at the common law and that a man might 
diſpoſe of his tenements by; will ©, which, in general, was not 
permitted after. the conqueſt till the reign. of Henry the eighth ; 
in the Saxon times it was allowable * . A pregnant proof 


that theſe Uberties of ſocage tenure were fragments of Saxon 
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argument. It is univerfal known what 
e 0 8 | 
AA. ſucceſs: 
n that we mee o 
and Ih to be 155 


ure ** rs \ wad os . princi — | are ae. 
10 The t N is of age ſufficient. to aliene his eſtate by feoffment 
x the age So, Hives”. 2. The e does not eſcheat in caſe of 
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gaeter unum quem beredem Ju Juris i: geen, el uſitata alt: poſtes caeteris adempta, 
. (W, alfingh. We. Neafr. c. 1 * Jed priwaris quorundam breorum conſuetudinibas 
e Litt. F. 166. N alli poſtea regerminans : Cantianis ſolum inte- 
a „ Cra itt inviolata remanſit. ( Analees, 1 .. 7. 

Wiiche. . Lamb. Peramb,614. 

f Stat. 32 Hen. VIII. e. 29. Kitch. of + Lamb, 634. 
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Ch. 6. of TriNGs. | 85 
he had a power of devifiny lands by will, before the ſtatute for 


that purpoſe was made. 4. The lands deſcend, not to the eldeſt, 
youngeſt, or any one ſon only, but to all the ſons together“; 


over England en, though in particular places particular cuſtoms 
prevailed. Theſe, among other properties, diſtinguiſhed this te- 
nure in a moſt remarkable manner: and yet it is held to be only 


try; being holden by. fait of court and fealty, which is a-ſervice 
in it's nature certain. Wherefore, by a charter of king John?, 
Hubert arch-biſhop of Canterbury was authorized to exchange 
the gavelkind tenures holden of the ſee of Canterbury into te- 
nures by knight-ſervice.; and by ſtatute 31 Hen. VIII. c. 3. for 
diſgavelling the lands of divers lords and . in the county 
of Kent, they are directed to be deſcendible for the future Ie other 


munities which the tenants in gayelkind enjoyed were ſuch, as 
ve cannot conceive ſhould be conferred upon mere ploughmen, 


or peaſants : from all which 1 think it ſufficiently, clea?, that te- 


nures in free ſocage are in general, of a nobler original than is aſ- 
ſigned by Ländern, and after bim bas the bulk of our common 
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' ” 4 ph 5 av 1 NG dee Si ** diltinguihed the, ſeveral ſpecies 


pe tenure. in free ſocage, I proceed next to ſhew that thi 
partakes very ſtrongly of the feodal nature. "Which r may probably 
ariſe from it's-antient Saxon original 5.4 nee (as. Was before ob- 
el 5 feuds. were not unknown a mong the Saxons, though they 
olicy, not were drawn. out 
Aude 1 25 5 conſequences as amo the Ne 01 nans. It ſeems 
therefore reaſonable: to imagine, that ſocage tenure, exiſted, in 
much the ſame ſtate before the conq ueſt : as a 
ſeryed, with 2 high 85 as our hiſtories inform u us it Was, ; 
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lands, which were never holden by ſervice of focage. Now the im- 


ter; that i in Kent it 
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which was indeed antiently the moſt uſual courſe of deſcent all 


a ſpecies of a ſocage tenure, modified by the cuſtom of the coun- 
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Te Ricurs Book II. 

ſocage tenures diſperſed through England 

wetory the pho fate of other property, partly out'6F favour 
and affection to their particular owners, and partly from their own, 
nificancy ; fince I do not apprehend the number of focage | 
tenures foon after*the coriqueſt to have been very confiderable, 
nor their value by any means large ; till by ſucceffive charters of 
enfranchiſement granted to the tenants, which are particularly 
mentioned by Britton , their number and value began to ſwell ſo 


ar, as te make a diſtin, and juſtly envied, part of our Engliſh 
5 ante BY ND ; 4 0, cee -Es 
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ae ee of Wenge ten ure with thoſe of tenure in chivalry ; 
femarking 1 their agreement or « "differen ve od along. 
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1. IN the firſt place, chen, 


of the king as lord paramount, and ane 
meſne lord between i the king and the . 
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ſervice, of ſome ſort or other, which at ; | 
an i coin grant from the lord to the tenant. In the 
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tain; fixed, and det rminate, (thodgh perhaps nothivg more than 
bare feal 5) and ſo continues. to | i s da aa.) | * e 
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der, payable by th. 
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2 it will by long continuance of time grow out of memory 
(as doubtleſs it Geatently has) whether the land he holden of the 
lord or not; and ſo he may loſe his ſeignory, apd the profit which 
Mar accrue to him by eſcheats and other co gences ', . 


* en. 


4. Tue tenure in ſocage was lubject, of common jog to 
aids for knighting the. ſon and marrying the eldeſt daughter 4: 
which were fixed by the ſtatute Weſtm. 1. c. 36. vat 205. for every 
20 l. per annum ſo held; as in Enight-ſervice. Theſe aids, 
tenure by chivalry, were originally mere benevolences,, though 
3 75 matter of an but were all aboliſhed by 


5, #2 TT ng. 9 f 5 8 K 3 9 +, a7 "us ts ket ; 
ee wbeage teyure, as well as u 


1 chivalry: hut the manner of taking it is very different. The 


relief on a knight's; fee was 5 Igor one quarter of the ſuppoſed 


value of the land; but a ſocage relief .is one year's rent or ren- 


refore e Bracton* will not 1 iy this to be pro- 
perly a relief, but quaedam pragſtatis loco relevii in recognitionem 
„ So too the ſtatute 28 Edw. I. c. 1. declares, that a free 
hi ſhall give no relig but ſhall double his rent after the 
death f his a ne eſtor; according to that which he hath uſed to 
pay his lord, and and ſhall not be grieved above meaſure. Reliefs in 
knight; ſervice were only payable, if the heir at the death of his 
anceſtor was of full age: but in ſocage they. were due, eyen 
though the heir was unde. age, becauſe the lord has no ward- 
ſhip over him?. The CY of Charles II reſerves the reliefs i in- 
cident to ſocage tenures ; and therefore, wherever lands in fee 


- ſimple are holden by a rent, relief is ſtill due of common, right 
upon the death of the tenant *.* 
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* 6. PRIMER ſeiſin was incident to the king's ſocage tenants 
in capite, as well as to thoſe by knights ſervice *®. But tenancy in 
Tapite as well as primer ſeiſins, are alſo, among the other feodal 
burthens, intirely aboliſhed by the ſtatute. 4 


Ee | * | 4 © 4 FO > „ wr "4. : 
S of HE TY 14:75, . 1 9 _ 2 . 
N W RDSHIP is alſo incident to tenure in ſocage; but of a 


nature very different from that incident to knight- 
the inheritance deſcend to an infant under fourteen, the wardſhip 
of him ſhall not belong to the lord of the fee; becauſe; in this 
tenure no military or other peiſonal ſervice being require 
is no occaſion for the lord to take the profits, in order to provid 

a proper ſubſtitute for his infant tenant: but his neareſt relation 
(o whom the inheritance cannot deſcend) ſhall be his 


age; and have the cuſtody of his I tillche arri 
at e of fourteen. The guardian mi ſuch. A one, to 
whom the inheritance by no po an FH. 


ned, together wich the reaſons for it, in the 


of theſe commentaries . At fourteen this wardſhip in ſoeage | 


ceaſes, and the heir may ouſt the guardian, and call him to ac- 
count for the rents and profits: for at this age the! Vene 
him capable of chuſing a guardian for himſelf. I 15 
particular, of wardſhip. as alſo in that of mae, an l in the 
certainty of the render or ſervice, that 
much the advantage of the military ones. But as the werd 
ceaſed at fourteen, there was this diſadvantage attending it; that 
young heirs, | ing left at ſo tender an age to chuſe their own 
guardians till twenty one, they might make an improvident choice. 
Therefore, when almoſt all the lands of the kin gdom were turned. 
into ſocage tenures, the ſame ſtatute 12 Car, II. c. 24. enacted, 
that it ſhould be in the power of any father by will to appoint a 
guardian, till his child ſhould attain the age of twenty one. And, 
if no ſuch appointment be made, the court of chancery will fre- 


ently 


* 


quently interpoſe, to prevent an infant heir from improvic 


S 


expoſing himſelf to ruin. e 


Co. Litt. 77. 


c Litt. $. 123. Co. Litt. 89. 
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might, receive on the infant's behalf; leſt by ſome 5 


they were to tenure by. 


* 


maritagui, was not in ſocage 


ARR LAGE; 


tenure any perquiſite or vantage to the g „but rather the 3Y 
reverſe; For, if the guardian married his ward under the age of = 
fourteen, he was bound to account to the ward for the value of e 


the marriage, even though he took nothing for it, unleſs he mar- 
ried him to advantage *. For the law, in favour of infants, is 
| jans, and therefore in aſe it made _ Th ba 
account, not only for what they did, but alſo £ 


ſhould have received the value, and not brought. it to 
account: but, the ſtatute having deſtroyed all values of marriages, © 
this doctrine of courſe is ceaſed with them. At fourteen years 
age the ward might have diſpoſed of himſelf in marriage, with- | : 
out any conſent of his guardian, till the late act for preventing 
clandeſtine marriages. . Theſe doctrines of wardſhip and mar- | 
g e were ſo diai etrically oppoſite to thoſe i EV ( ( 
ht · ſervice, and ſo entirely agree with thoſe 


ward's laws, that were. reſtored by Henry the firſt's c 
might alone convince us that ſocage was of a higher original 
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in capite by age tenure, as well as in caſe 


of tenure by ght-ſervice : for the ſtatutes that relate to 


point, and fir Edward Coke's comment on them*, „ pe 
all tenants in bapite, without m 

now all fines ion 2 

the ſecond. 
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10. Esc HEATS: are equally incident to tenure ore | 
ght-ſervice ; except only 
are ape is pe IS WF a ſubje 
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Os | ces, from thoſe. that exiſt at this day: juſt as we 
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hence have ariſen all the freehold tenants which hold of particu- 
lar manors, and owe ſuit and ſervice: to the ſame. © The other 
ſpecies was called foi#-land, which was held by no aſſurance in 1 
writing, but diſtributed among the common folk or people at the 2” 5 
pleaſure of the lord, and reſamed at his diſcretion ; being indeed N mW 
land held in villenage, which we: ſhall preſently deſcribe more | 

at large. The refidue of the manor, being uncultivated, was 1 

termed the lord's waſte, and ſerved for public roads, and for 5 HE 
common of paſture to the lord and his tenants. Manors were 
formerly called baronies, as they ſtill are lordſhips : and each lord Be nn 125 
or baron was empowered to hold a domeſtic court, called the 
eG for redrefling miſdemeſnors and nuſances within the „ 
manor, and for ſettling diſputes of property among the tenants. ; — 

This court is an inſeparable ingredient of every manor; and if 6 — 
the number of ſuitors ſhould ſo fail, as not to leave ſufficient = - OO 
make a jury or e that is, two tenants at the leaſt, the — R 
manor itſelf is loſt. ms 2011092), To romibect ab gf WT 
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Bx FORE the ſtatute of quia emptores, 18 Edw. I. the king's 8 
Sooke: barons, who had a large extent of territory held under . BY i 
the crown, gr out frequently ſmaller manors to inferior per- OF - 
| ſons to be held of themſelves; which do therefore now continue 85 i 
j to be held under a ſuperiur lord, who is called in ſuch caſes the e _ 


7 


4 4 3 


o 4 * 


Jord paramount over all theſe munors: and his ſeignory is fre- 4 
23 termed an honour, not = manor, eſpecially if it hath be- 1 
. 2d to an antient feodal baron, or hath: been at any time in t „ _ 
—— of the crown. In imitation whereof, theſe inferior lords 5 A 


began to carve out and grant to others ſtill more minute eſtates, Z 


0 be held as of themſelves, and wert ſo proceeding downwards © f 3 


in nnit um; till the ſuperior lords obſerved, that by this method 
of ſubinfeudation they loſt all their feodal profits; of wardſhips, a 
marriages, and eſcheats, which fell into the hands of theſe meſhe | js 109 9 Y 

or middle lords, who were the immediate ſuperiors of the terre. _ 

j tenant, or him who occupied the land. This accafionad-the . 
tute of Weſtm. 3. or quia emptores, 18 Edw. I. to be made ; | i 
which directs, that, upon all ey or feoffments of land, ER Nas SEES — 
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VVV ſhall - hold the fame, not of his immediate feoffor, but of the 
= REY chief lord of the fee, of whom ſuch feoffor himſelf held it. And 
|. . e from hence i it is held, that all manors exiſting at this day, muſt 0 
=. have exiſted by immemorial preſcription ; or at leaſt ever ſince 
2. ; | the 18 Edw. I. when the ſtatute of guia emptores was made. For 
_ „„ no new manor can have been ae ſince that ſtatute: becauſe 
=_ LE it is eſſential to a manor, that there be tenants who hold of the 
. V lord, and that ſtatute enacts, that for the future no ſubje& ſhall 
4 - create 6p new tenants to hold of himſelf. 
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n WORE to the falk-land, 'or n beid- in er | 
(EOS age, this was a ſpecies of tenure neither ſtrictly feodal, Norman, 
vor Saxon; but mixed and compounded of them all': and which 
- | . alſo, on account of the heriots that uſually attend it, may ſeem 
e . to' have ſomewhat Daniſh in it's compoſition. Under the Saxen 
FFF government there were, as fir William Temple ſpeaks “, a ſort of 
ES people in a condition of downright ſervitude, uſed and employed 
—_— in the moſt ſervile works, and belonging, both they, their child- 


—_— . :. ren, and effects, to the lord of the ſoil, like the reſt ef the cattle 

i q ©. or ſtock upon it. Theſe ſeem to have been thoſe who held what Ke: 
=_ uaas called the folk-land, from which they were removeable at E 
=: 0G the lord's pleaſure. On the arrival of the Normans here, it ſeems 8 
ust improbable, that they, who were ſtrangers to any other than 0 
—_— a feodal ftate, might give ſome ſparks of enfranchiſement to ſuch. 5 
VV perſons as fell to their ſhare, by admitting them, as = 

A well as others, to the oath of fealty; which conferred a right of l 

=: protection, and raiſed the tenant to a kind of eſtate ſuperior: to 


. + downright flavery, but inferior to every other condition. This 
—_ _—___ they called villenage, and the tenants villeins, either from the 
—_ . a word v#his, or elſe, as fir Edward Coke tells us, 4 villa; becauſe 
_—  .- :  - they lived chiefly i in villages, and were employed in ruſtic works 
if | 5 3 moſt ſordid kind: like the Spartan helotes, to whom alone 
—. the culture of the lands was configned ; their rugged maſters, 
—_— ke our northern anceſtors, ee war the only honourable 
=. employment of mankind: COS Aid oi WS 

N wo - tet: | W Wright. 219. e * Wright. 217. 8 eee 
_ RS TIO * Introd. Hill. Engl. $9 7 NT » 2 Tok 116. ee TE E SE 
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Tn ESE villeins, belongitig principally to lords of manors, 
were either villeins regardant, that is, annexed to the manor or 
land; or elſe they were in gro/5, or at large, that is, annexed to 
the perſon of the lord, and transferrable by deed from one owner 


to another. They could not leave their lord without his per- 


miſſion ;. but, if they ran away, or were purloined from him, 
might be claimed and recovered by action, like beaſts or other 
chattels. 'They held indeed ſmall portions, of land by way of ſuſ- 


taining themſelves and families ; but it was at the mere will of 


the lord, who might diſpoſſeſs them whenever he pleaſed ; and it 
was upon villein ſervices, that is, to carry out dung, to hedge 
and ditch the lord's demeſnes, and any other the meaneſt offices“: 
and theſe ſervices were not only baſe, but uncertain both as to 
their time and quantity. A villein, in ſhort, was in much the 
fame ſtate with us, as lord Moleſworth * deſcribes to be that of 
the boors in Denmark, and Stiernhook * attributes alſo to the 


traals or ſlaves in Sweden; which confirms the probability of 


their being in ſome degree monuments of the Daniſh tyranny. 


A villein could acquire no property either in lands or goods; but, 


if he purchaſed either, the lord might enter upon them, ouſt the 
villein, and ſeiſe them to his own. uſe, unleſs he contrived to diſ- 


poſe of them again before the lord had ſeiſed them; 4. for the 2292 
* then loſt his RY 


In many y placos alſo a 958 was tt to the lord, if the vil- 


iis preſumed to marry his daughter to any one without leave 


from the lord*: and, by the common law, the lord might alſo 
bring an action againſt the huſband for damages in thus purloin- : 
ing his property *. For the children of villeins were alſo in the 
fame ſtate of ROY with their Parents; ; whence mah were 


Y * Litt. 5. 181. : * , b 


4 e. 8. 


1 de jure Suconum. l. 2. c. 4. 
Ille qui tendt in eillezagio faciet quirquid * Litt. $. 177. 9 


af pracceptum fuerit, nec ſcire debet ſero quid t Co. Linn $40; ; 575 oY 


facere debet in craſtino, et ſemper tenebitur ad u Litt, F. 202. 
zncerta, (Bracton. L 4. tr. 1. c. 28.) | 


© Thid. 5. 172. 
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De RIOHTrs BO Ok II. 
called in Latin, nativi, which gave riſe to the female appellation 
of a villein, WhO was called a nciſe . In caſe of a marriage be- 
tween a freeman and a neife, or a vi 
iſſue followed the condition of the father, being free if he was. 
free, and villein if he was villein; contrary to the maxim of the 
civil law, that partut ſequifur ventrem. But no baſtard could be 
. villein, becauſe bx another maxim of our law he is nul¹ 
and as he can gam nothing by u inheritance, it were hard: 
ſhould J his natural freedom by it*. 
protected the perſons of villeins, as the 
atrocious injuries of the lord for 1 b not t Kl, wc e 
villein ; though he might beat him with impunity, ſince 
the villein had no action or remedy at law his lord, but 
in caſe of the murder of his anceſtor or the maim of his own: 
on. Niefes indeed had alſo an appeal of rape, in caſe the lord 
< violated them by force* . ere 


* — 
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- 


* 
- 


o 


VII III ns might be enfranchiſed by man 


oaths expreſs or implied: expreſs ; as where a man granted to 


he villein a deed of manumiſſion*: implied; as where a man 
und himſelf in a bond to his villein for a ſum of money, granted 
. a e we beer 


Te ; it was Ir tic of the 180 giving bim an action 
againſt his lord, and in 2 #966. A an eee in bim en- 


ville, = Teng to 
any damages he could recover) the law, which is ready to 


catch at any thing in favour of liberty, preſumed: that by b | 
ing this action e meant to ſet his villein on the ſame footing 


4 


. — was more lu rank | 


1 
* - * < 


* Litt. F. 187. LES Ja s 4977 pal 5 a 1 
* Jhid. 3.18% 1880. 5. 204, 556. e 

YT. Thid. 189. 194. Wakes © f. 208. 
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ch. 6. +>...” of Turnos" 2 
with himfelf, and therefore held it an implied manumiſſion. But, 5 
in eaſe the lord indicted him for felony, it was otherwiſe; for the ö = 
lord could not inflict a capital puniſhment on ow villein, without | | '. | 0 
IP calling 1 in the aſſiſtanee ef the lay. | ; 


vir Bine, by this and many other means, in proceſs of time: Ro ; = 
conſiderable ground on their lords; and in particular | 
ſtrengthened the tenure of their eſtates to that degree, that they 
came to have in them an intereſt in many places full as good, in | 
others better than their lords. For the goodnature and benevo- 
lence of many lords of -manors having, time out of mind, per- 
mitted their villeins and their children to enjoy their poſleflions: e 
without interruption, in a regular couſe of deſeent, the common. 
law, of which cuſtom is the life, now gave them title to | 5 „ 
_ ſeribe againſt their lords; and, on performance of the ſame 52 | FR” 
nx. ces, to hold their lands, in ſpight of any determination of the 
beds wilt. For, though in general they: are ſtill ſaid to hold their 
] = . eſtates at the will of the lord, yet it is ſuch a will as is agreeable 
2 to the cuſtom of the manor; which cuſtoms are preſerved and. 
_ Xcvidenced by the rolls of the ſeveral courts baron in Which they 
are entered, or kept on foot by the eonſtant immemorial uſage of 
the ſeveral manors in which the lands lie. And, as. ſuch tenants: 
had nothing to ſhew for their eſtates but theſe cuſtoms, and ad- 5 | 
L- miſſions in purſuance of them, entered on thoſe rolls, or the co- „ 
pics of ſuch entries witneſſed by the ſteward, they now began to. 5 5 
be called tenants by ey 5 court roll, and their tenure _ „ Wn: 
* , 23238 : | * ; "HIS Wade We» 


Tuvs eld tenures, as fir Saag Coke obſerves*; — 1 

very meanly deſcended, yet come of an antient houſe; for, from 17555 

what has been premiſed it appears, that copyholders are in truth _ „ 

1 other but villeins, who, by a long ſeries of immemorial enn 1 

croachments on the lord, have at laſt eſtabliſhed a cuſtomary right . | 5 3 

to thoſe eſtates, which before were held abſolutely at the lords V 1 
will. Which affords a very ſubſtantial reaſon for the 8 W 

* F. N. B. La.” ; | | NIN 
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of allen that prevail 4 in different manors, with regard both to 
the deſcent of the eſtates, and the privileges belonging to the te- 
nants. And theſe encroag! nents grew to be fo univerſal, that, 
when tenure in villenage Was aboliſhed, . (though copyholds were 
reſerved) by the ſtatute of Charles II, there was hardly a pure 
.'  villein left in the nation. For fir Thomas Smith teſtifies, that 
. in all his time (and he was ſecretary to Edward VI) he never 
knew any villein in groſs throughout the realm ; and the few. 
villeins regardant that were then remaining were ſuch only as had 
belon ged to. biſhops, monaſteries; or. other eccleſiaſtical corpora- 
tions, in the preceding times of popery. For he tells us, that 
the holy fathers, monks, and friars, had in their cohfeſlions,. - 1 
and ſpecially in their extreme and deadly ſickneſs, convinced the 1 
_ * laity how dangerous a practice it was, for one chriſtian man to 4 
« hold another in bondage: ſo that temporal men, by little and 
«little, by reaſon of that terror in their conſciences, were glad 
« to manumit all their villeins. But the ſaid holy fathers, with 
the abbots and priors, did not in like ſort by theirs; for they 
*alfo had a ſcruple in conſcience to empoveriſh and deſpoil the 
« church ſo much, as to manumit ſuch as were bond to. their 
«« churches, or to the manors which the church had gotten; z and 
_ «« ſo kept their villeins ſtill.” By theſe ſeveral means the genera- 
lity of villeins in the kingdom have long ago ſprouted up into 
copyholders: their perſons being enfranchiſed by manumiſſion or 
long acquieſcence; but their eſtates, in Arianeſs, remaining ſub- 
| ject to the ſame ſervile conditions and forfeitures as before; though, 
in general, the villein ſervices are uſually commuted for a {mall 
Pe quit-rent*. : | 
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f. Di b. 3. c. 1 8 
8 In ſome manors the copyholders were 
bound to perform the moſt ſervile offices, 
as to hedge and diteh the lord's grounds, 


in the highlands of Scotland) a minſtrell or 


to lop his trees, to reap his corn, and the 
like; the lord uſually finding them meat | 
and drink, and ſometimes (as is ftill the uſe 


piper for their 7 A 0 (Ree 1 3 8 


Edgware Com. Mida.) As in the kingdom 
of Whidah, on the ſlave coaſt of Africa, 


the people are bound to cut and carry in 
the king's corn from off his demeſne lands, 


and are attended by muſic during all the 


time of their labour. . Un. Hiſt. Xvi. 


As 


as 9 \ 7 7 


- 


ch. 6 : | * TRI *. 97 


A. 8 a farther conſequence of what has been premiſed, we may 
collect theſe two main principles, which are held® to be the ſup- 
porters of a copyhold tenure, and without which it cannot exiſt ; 
1. That the lands be parcel of, and fituate within, that manor, 
under which it is held. 2. That they have been demiſed, or 
demiſable, by copy of court roll immemorially. For immemo- 

rial cuſtom is the life of all tenures by copy; ſo that no new 
5 ee can, a on & be granted at this day. 


IN ſome manors, where the 0 hath been to permit the 
heir to ſucceed the anceſtor in his tenure, the eſtates are ſtiled 
copyholds of inheritance ; in others, where the lords have been 
more vigilant to maintain their rights, they remain copyholds for 
life only: for the cuſtom of the manor has in both caſes ſo far 
ſuperſeded the will of the, lord, that, provided the ſervices be 
performed or ſtipulated for: by fealty, he cannot, in the firſt in- 
ſtance, refuſe- to admit the heir of his tenant upon his death; 
nor, in the ſecond, can he remove his preſent tenant fo long as 


he lives, though he- holds nominally by the en tenure of 
his lord s will. 


Tx E fruits and ad of a neaphels tenure, that it hath 
in common with free tenures, are fealty, ſervices (as well in rents 
as otherwiſe) reliefs, and eſcheats. The two latter belong only 
to copyholds of inheritance; the former to thoſe for life alſo. 
But, befides theſe, copyholds have alſo heriots, wardſhip, and 
fines. Heriots, which I think are agreed to be a Daniſh cuſtom, 
and of which we.ſhall ſay more hereafter, are a render of the beſt l 4 
beaſt or other good (as the cuſtom may be) to the lord on the 
death of the on This is plainly a relic of villein tenure ; 
there being originally leſs hardſhip in it, when all the goods and 
chattels belonged to the lord, and he might have ſeiſed them even 
in the villein's lifetime. Theſe are incident to both ſpecies of 

pres but t wardſhip and fines to thoſe of inheritance only. 


e. Lie cf. ee 2 oh 
Fax. II. a : N | Ward- 
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Wardſhip, in \ copyhold eſtates, partakes both of that in chivalry 


and that in ſocage. Like that in chivalry, the lord is the legal 
guardian, who uſually aſſigns ſome relation of the infant tenant 


to act in his ſtead: and he, like guardian in ſocage, is aceount- 


able to his ward for the profits. Of fines, ſome are in the nature 


of primer ſeifins, due on the death of each tenant, others are 
mere fines for alienation of the lands; in ſome manors only one 


of theſe forts can be demanded; in ſome both, and in others 


neither. They are ſometimes arbitrary and at the will of the lord, 

ſometimes fixed by cuſtom: but, even when arbitrary, the courts 
of law, in favour of the liberty of copyholders, have tied them 
down to be reaſonable in their extent; otherwiſe they might 
amount to a diſheriſon of the eſtate. No fine therefore is allowed 
to be taken upon deſcents and alienations, (unleſs in particular 


circumſtances) of more than two yeats improved value of the 
eſtate. From this inſtarice we may judge of the favourable diſ- 
poſition, that the law of England (which is a law of liberty) hath 


always ſhewn to this ſpecies of tenants; by removing, as far as 
poſſible, every real badge of flavery from them, however ſome 
nominal ones may continue. It ſuffered cuſtom very early to get 
the better of the expreſs terms upon which they held their lands ; 


by declaring, that the will of the lord was to be interpreted by 


the cuſtom of the manor : and, where no cuſtom has been ſuffered 


to grow up to the prejudice of the lord, as in this caſe of arbi- 


trary fines, the law itſelf interpoſes in an equitable method, and 
will. not ſuffer the lord to extend Nis: Power ſo far, as to diſinherit 
the te tenant. | 


6 4 : 
þ f 


Tu v much for . antient tenure of pure villenage, and the 


modern one of copyhold at the wi oj; of tie lord, which is Oy 


deſcended from it. 


* 3 »* 


Tv. Taznx is yet a ; fourth ſpecies of tenure, deſcribed by Bracton 


under the name ſometimes of * villenage, and ſometimes 


of villein cage. This, he tells us*, is ſuch as has been held af 
7. 2 Ch. Rep. 35 | Mp 14. ir, . cn. 
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Ch. 6. . | lt 0 99 
the kings of England from the conqueſt downwards ; that the 
tenants herein © villana faciunt ſervitia, ſed certa et determinata; 


that they cannot aliene or transfer. their tenements by grant or 


feoffment, any more than pure villeins can; but mult ſurrender 


them to the lord or his ſteward, to be again granted out and held 
in villenage. And from theſe circumſtances we may collect, that 


what he here deſcribes'is no other than an exalted ſpecies of copy- 
hold, ſubſiſting at this day, viz. the tenure in antient demeſhe - 
to which, as partaking of the baſeneſs of villenage i in the nature 
of it's ſervices, and the freedom of ſocage in their certainty, he 
has therefore given a name compounded « out of . and * 
it n ee 5 


An TIENT demaſie MA of thoſe inns or manors, 1 


tis now perhaps granted out to private ſubjects, were ac- 


tually in the hands of the crown in the time of Edward the con- 


foflor, or William the conqueror ; and fo appear to have been by 


the great ſurvey in the exchequer called domeſday book. The 


tenants of theſe lands, under the crown, were not all of the 
fame order or degree. Some of them, as Britton teſtifies , con- 


tinued for a long time pure and abſolute villeins, dependent on 


the will of the lord: and _ "who have ſucceeded them in their 
tenures now differ from copyholders in only. a few 


points“. Others were in great en enfranchiſed by the royal 


favour: being only bound in reſpect of their lands to perform 


ſome of the better ſort of villein ſervices, but thoſe determinate 


and certain; as, to plough the king's land, to ſupply his court 


with proviſions, and the like; all of hich are now changed into 
pecuniary rents : and in conſideration hereof they had many im- 
munities and privileges granted to them?; as, to try the right of 
their property in a peculiar court of their own, called a court of 
antient demeſne, by a peculiar proceſs denominated a writ of right 
cloſe? ; not to pay toll or taxes; not to contribute to the expenſes 


of knights of the ſhire; not tobe put on Juries, and thy like 4. 


1. KS R . 0 4Inft. 269. ; 
e 8 | | p F. N. B. 11. Ss - ; 2 
* F. N. B. 228. . | | "YG Thid. 14. ; Tn E 8 E 
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Fur E tenants eres; ag their tenure. be abſolutely 
copyhold, yet have an intereſt equivalent to a freehold: for, though 
their ſervices were of a baſe and villenous original“, yet the te- 
nants were eſteemed in all other reſpe&s to be highly privileged 
villeins; and eſpecially in this, that their ſervices were fixed and 
determinate, and that they could not be compelled (like pure- 
villeins) to relinquiſh: as tenements at the lord's will, or to hold 
them againſt their ] an: © ef ideo, fays Bratton, dicuntur hbers.” 

Britton alſo, from ſuch their freedom, calls them abſolutely le- 

mans, and their tenure. ſotemanries; which he deſeribes to be 
« lands and tenements, which are not held by knight- ſervice, nor 
« by grand ſerjeanty, nor by petit, but by ſimple ſervices, being 
e as it were lands enfranchiſed by the king or his Predeceſſors 
from their antient demeſne.” And the ſame name is alſo given 
them in Fleta . Hence Fitzherbert obſerves *, that no lands are 
antjent demeſne, but lands holden in ſocage: "that i is, not in free 
and common ſocage, but in this amphibious, ſubordinate claſs, 
of villein-ſocage. And it is poſſible, that as this ſpecies of ſocage 
tenure 1s plainly founded upon predial ſervices, or ſervices of the 
plough, it may have given cauſe to imagine that all ſocage te- 
nures aroſe from the ſame original; for want of diſtinguiſhing, 
with Bracton, between free- ſocage or ſocage of frank-tenure, and 
e or ſocage c of x antient demeſne. a 


LANDS held by this tenure are ee a ſpecies of copy- 
hold, and as ſuch preſerved and exempted from the operation of 
the ſtatute of Charles IT. Yet they differ from common copyholds, 

- principally in the privileges before-mentioned : as alſo they differ 
from freeholders by one eſpecial mark and tincture of villenage, 
noted by Bracton and remaining to this day; viz. that they can- 
not be conveyed from man to man by the general common law 

conveyances of feoffment, and the reſt; but muſt paſs by ſur- 
render to the lord or his ſteward, in the manner of common 


. Gith. hiſt, of the ch, bs: & 30. : TI 
. c. 66, > ( WS. > 4 u N. B. 13. ; 


copyholds — 


Gh.i6 En f % -FaINGs: 101 
| copyholds : : yet with this difference », that, in theſe ſurrenders of 
lands in antient demeſne of frank tenure, it is not uſed to ſay «79 
« hold at the will of the lord in their copies, but TP 6e to hold 
66 e to the n F the nanor. 
Tuus have we taken a aan: view of the principal 
and fundamental points of the doctrine of tenures, both antient 
and modern, in which we cannot. but remark: the. mutual con- 
nexion and dependence that all of them have upon each other. 
And upon the whole it appears, that, whatever changes and al- 
terations theſe: tenures have in proceſs of time undergone, from 
the Saxon aera to the 12 Car. II, all lay tenures. are now in ef- 
fect reduced to two ſpecies ; free tenure in common ſocage; and 
_ tenure _ copy of court roll. 
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I MENTIONED lay tenures only; beazſe TR is ſtill behind 
one other ſpecies of tenure, reſerved by the ſtatute of Charles II, 
which is of a ſprritual nature, and called the tenure in frank- 
ee 
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v. Ty MUR in 8 in libera chempſona, or free 1 of K. Ace, 73 5 
is is that, whereby a religious corporation, aggregate or ſole, —_— 
eth lands of the donor to them and their ſucceſſors for ever *. 

The ſervice, which they were bound to render for theſe lands was 
not certainly defined ; but only in general to pray for. the ſouls of 
the donor and his heirs, dead or alive ; and therefore they did no 
fealty, (which is incident to all other ſervices but this?) becauſe 
this divine ſervice was of a higher and more exalted nature. 
This is the tenure, by which Ok alt the antient monaſteries 
and religious houſes held their lands; and by which the parochial 
clergy, and very many eccleſiaſtical and eleemoſynary foundations, 
hold them at this day*; the nature of the ſervice being upon the 
reformation altered, and made conformable to the purer doctrines | 
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» Kitchen on courts, 194. B 5. 


F : baden. 4 l. v. v. 4. 5.1. 
1 Ibid. 131. 8 ; 


102 — "be Ris 11 T's VE Boox II. 
of the church of England. It was an old Saxon-tenure; and con- 
tinued under the Norman revolution, through the great reſpect 
chat was ſhewn to religion and religious men in antient times. 


Which is alſo the reaſon that tenants in frankalmoign were diſ- 


charged of all other ſervices, except the trinoda neceſfitas, of re- 
pairing the highways, building caſtles, and repelling invaſions *; 


juſt as the druids, among the antient Britons, had onmium rerum 
immunitatem. And, even at preſent, this is a tenure of a nature 

diſtinct from all others; being not in the leaſt feodal, but 
ns ſpiritual. For if the ſervice be neglected, the law gives 
no remedy by diſtreſs or otherwiſe to the lord of whom the lands 
are holden; but merely a complaint to the ordinary or viſitor to 
correct it. Wherein it materially differed from what was called 
tenure by divine ſervice: in which the tenants. were obliged to do 
ſome ſpecial divine ſervices in certain; as to ſing ſo many maſſes, 
to diſtribute ſuch a ſum in alms, and the like; which, being ex- 
preſſiy defined and preſcribed, could with no kind of propriety 
be called free alms; eſpecially as for this, if unperformed, the 
lord might diſtrein, without any complaint to the viſitor *, All 
ſuch donations are indeed now out of uſe: for, ſince the ſtatute of 
guia emptores, 18 Edw. I, none but the king can give lands to be 
holden. by this tenure *. So that I only mention them, becauſe | 


_ is excepted by name in the ſtatute of Charles II, 


and therefore ſubſiſts in many inſtances at this day. Which is all 


that ſhall be remarked concerning it; herewith "concluding our 
dünn an the nature of tenures. 


J A. 
< Caefar 4 bell. « Gall, . 6. 13. Bid. 140. 1 
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Or FREEHOLD ESTATES, 1 
ws INHERITANCE. 


j 


"HE next object of our diſquiſitions are the nature i 
properties of eftates. An eſtate in lands, tenements, and 
Wees ſignifies ſuch intereſt as the ; tenant hath therein : 
fo that if a man grants all bis fate to another,” , every thing that 
he ean poflibly grant ſhall paſs thereby *. It 1s called in Latin, 
 farus; it ſignifying the condition, or circumſtance, in which the 
owner ſtands, with regard to his property. And, to aſcertain this 
with proper preciſion and accuracy, eſtates may be conſidered in 
a 2 threefold view: firſt, with regard to the quantity of intereſt 
-which the tenant has in the tenement : ſecondly, with regard to 
the time at which that quantity of intereſt is to be enjoyed: and, 

thirdly, with regard to the number and Connexions of the tenants. 


Fi R sT, with regard to the quantity of erg which the te- 
nant has in the tenement, this is meaſured by it's duration and 
extent. Thus, either his right of poſſeſſion is to ſubſiſt for an 
uncertain period, during his own life, or the life of another man; 
to determine at his own deceaſe, or to remain to his deſcendants 

after him: or it is circumſcribed within a certain number of 

years, months, or days: or, laſtly, it is infinite and unlimited, 

being veſted in him and his repreſentatives for ever. And this 
bo "Co. Litt. 345- 
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=: Tera and occaſions the primary diviſion of eſtates, into ſuch as are Free- 
—_ . - hold, and ſuch as are ſs than Soap 


AN eſtate of eee likerum 1 or Gunktenoment, - 
is s defined by Britton *-to be the Pofſeſfion of the foil by a free- 
t man.” And St, Germyn tells us, that the poſzfion of the 
& land is called in the law of England the franktenement or free- 

« hold.” Such eſtate: therefore, and no other, as requires actual 
| poſſeſſion of the land, is legally ſpeaking freehold : which actual 
_ poſſeſſion can, by the courſe of the common law, be only given 
by the ceremony called livery of ſeiſin, which is the ſame as the 
feodal inveſtiture. And from theſe principles we may extract this 
deſcription of a freehold ; that it is ſuch an eſtate in lands as is 
conveyed by livery of ſeiſin; or, in tenements of an incorporeal 
nature, by what is equivalent thereto. And accordingly it-is laid 
| down. by Littleton?, that where a freehold ſhall paſs, it behoveth 
to have livery of ſeiſin. As therefore. eſtates of inheritance and 
eſtates for life could not by common law be conveyed without 
livery of ſeiſin, theſe are properly eſtates of freehold ; and, as 
no other eſtates were conveyed with the ſame folemnity, therefore 
no others are : ogy frechald eſtates. 1755 


E ST AT ES of freehold then are Ari into eſtates 27 inhe- - 
ritance, and eſtates not of inheritance. The former are again di- 
vided into inheritances abſolute or fee-ſimple; and inheritances 
| limited, one ſpecies of which we uſually call fee-tail. 


I. TzNAN r in dende (or, as he is 1 ſtiled, te- 
nant in fee) is he that hath lands, tenements, or hereditaments, 
to hold to him and his heirs for ever“ generally, abſolutely, and 
ſimply ; without mentioning what . but referring that to his 
=—_ : .-- own pleaſure, or to the diſpoſition of the law. The true mean- 
—_ — ing of the word fee {feodum) is- the ſame with that of feud or 
LY, 5 fief, and in it's 1 ſenſe it is taken in contradiſtinction to 
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alladium; which latter the writers on this ſubject define to be 
every man's own land, which he poſſeſſeth merely in his own 
right, without owing any rent or ſervice to any ſuperior. This 
is property in it's higheſt degree; and the owner thereof hath 
abjolutum et directum dominium, and therefore is ſaid to be ſeiſed 
thereof abſolutely in dominico ſuo, in his own demeſne. But e. 
dum, or fee, is that which is held of ſome ſuperior, on condition 
of rendering him ſervice; in which ſuperior the ultimate property 
of the land reſides. And therefore fir Henry Spelman * defines a 
feud or fee to be the right which the vafal or tenant hath in lands, 
to uſe the ſame, and take the profits thereof to him and his heirs, 
rendering to the lord his due ſervices; the mere allodial propriety 
of the ſoil always nne in the lord. This allodial property 
no ſubject in England has ®.; it being a received, and now unde- 
niable, principle in the law, that all the lands in England are 
holden mediately or immediately of the king. The king there- 
fore only hath' ab/olutum et directum dominium* ; but all ſubjects“ 
lands are in the nature of feodum or fee; whether derived to them 
by deſcent from their anceſtors, or purchaſed for a valuable con- 
ſideration; for they cannot come to any man by either of thoſe 
ways, unleſs accompanied with thoſe feodal clogs, which were 
laid upon the firſt feudatory when it was originally granted. A 
ſubject therefore hath only the uſufruct, and not the abſolute pro- 
perty of the ſoil; or, as fir Edward Coke expreſles it ł, he hath 
dominium utile, but not dominium directum. And hence it is that, 
in the moſt ſolemn acts of law, we expreſs the ſtrongeſt and higheſt | 
eſtate, that any ſubject can have, by theſe words; he is ſeiſed 
-< thereof in his demeſne, as of fee.” It is a man's demeſne, domi- EE 
nicum, or property, fince it belongs to him and his heirs for ever: 
yet this dominicum, property, or demeſne, is ſtrictly not abſolute 3 
or allodial, but qualified or feodal: it is his pan $5 as of fee; | 1 
that is, it is not purely and ſimply his own, ſince it is held of a 
ſuperior lord, in whom the ultimate property reſides. 


1 See Pag. 45 97. _ : n t Proedium demini regis of direftum ts 
s of feuds, c. . nim, cujus nullus eff ene Deus. Lid. 
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Ta rs is the primary ſenſe and acceptation of the word fee. 
But (as fir Martin Wright very juſtly obſerves”) the doctrine, 
«that all lands are holden,” having been for fo many ages a fixed 
and undeniable axiom, our Engliſh lawyers do very rarely (of. 
late years eſpecially) uſe the word Fee in this it's primary original 
ſenſe, in contradiſtinction to alladium or abſolute property, with 
which they have no concern; but generally uſe it to expreſs the 
continuance or quantity of eſtate. A ſte therefore, in general, 
ſignifies an eſtate of inheritance ; being the higheſt and moſt ex-. 
tenſive intereſt that a man can have in a feud : and, when the 
term is uſed ſimply, without any other adjunct, or has the adjunct 
of Ampie annexed to it, (as, a fee, or, a eee e it is uſed in 
contradiſtinction to a fee conditional at the common law, or a 
fee tail by the ſtatute ; importing an abſolute ines clear 
of any condition, limitation, or reſtrictions to particular heirs, 
but deſcendible to the heirs general, whether male or female, 
lineal or collateral. And in no other ſenſe than this is beer 
bay eons e racine he ug the ent ane no man“ 


| Tan KI NG eder he tie: the daes 2 bun bene 
explained, in this it's ſecondary ſenſe, as a ſtate of inheritance, 

_ it is applicable to, and may be had in, any kind of hereditaments 
either corporeal or incorporeal *. But there is this diſtinction be- 
tween the two ſpecies of hereditaments ; that, of a corporeal in- 
heritance a man ſhall be ſaid to be ſeiſed in hit demeſne, as of fee; 
of an incorporeal one he ſhall only be ſaid to be ſeiſed ar of fee, 

and not in his demeſne*. For, as incorporeal hereditaments are 

in their nature collateral to, and iſſue out of, lands and houſes v, 
_ their owner hath no property, daminicum, or demeſne, in the thing 
itſelf, but hath only ſomething derived out of it; reſembling the 
| Areitutes er n la The dominicum ar _ | 
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ot Feodum off quod quis Roar G un beredibus | 4 Ferwitus oft jus, quo res mea _alteris vei 
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|; perty. is frequently in one man, while the appendage or ſervice is 


in another. Thus Gaius may be ſeiſed as of fee, of a way going 
over the land, of which Titius is ſeiſed in his demefne as 4 fee. 


Tu E fro-Gmple or Aab of lands and tenements is ge- 


nerally veſted and reſides in ſome perfon or other; though divers 
inferior eſtates may be carved out of it. As if one grants a leaſe 
for twenty one years, or for one or two lives, the fee - ſimple re- 
mains veſted in him and his heirs; and after the determination 


of thoſe years or lives, the land reverts to the grantor or his heirs, 


who ſhall hold it again in fee-ſimple. Vet ſometimes the fee may 
be in abeyance, that is (as the word ſignifies) in expectation, re- 
membrance, and contemplation of law; there being no perſon in 
eie, in whom it can veſt and abide; though the law conſiders it 
as always potentially exiſting, and ready to veſt whenever a pro- 
per owner appears. Thus, in a grant to John for life, and after- 
wards to the heirs of Richard, the inheritance is plainly neither 
granted to John nor Richard, nor can. it veſt in the heirs of Ri- 
chard till his death, nam nemo eff haeres viventit: it remains 


therefore in waiting, or abeyance, during the life of Richard*. - 


This is likewiſe always the caſe of a parſon of a church, who 
bath: only an eſtate therein for the term of his life: and the in- 
heritance remains in abeyance *. And not only the fee, but the 
freehold alſo, may be in abeyance ; as, when a parſon dies, the 


freehold of his glebe is in abeyance, until a ſucceſſor be * 
anc} then it veſts in the ſnccefior*, | 


TE word, heirs, is neceſſary in the 2088 or 1 in or- 


der to make a fee, or inheritance. For if land be given to a man 
for ever, or to him and his aſſigns for ever, this veſts in him but 
an eſtate for life. This very great nicety about the inſertion of 
the word « heirs” in all feoffments and grants, in order to veſt a 


fee, is plainly a relic of the feodal ſtrictneſs: by which we may 
remember it was more, that the form of the donation ſhould 


7 Co. Litt. 342. 8 | . v Litt. 5. 1. 
* Litt, 5. 646. ; See pag. 56. 
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be pundtually puifacds or that, as Crag* expreſſes i it, in the words: 
of Baldus, . donationes fint ftricti juris, ne quis plus donaſſe pr 


=” ſumatur quam in donatione expreſſerit. And therefore, as * 


perſonal abilities of the donee were originally ſuppoſed to be the 
only inducements to the gift, the donee's eſtate in the land ex- 


tended only to his own perſon; and ſubſiſted no longer than his 


life; unleſs the donor, by an expreſs proviſion in the grant, gave 
it a longer continuance, and yon ae 4 it alſo-to' his m But 


% 


50 o R, 1. It does adit to Yeviſes by ol; i in Sinkahs, as 
dos were introduced at the time when the feodal rigor was apace 


wearing out, a more liberal conſtruction is allowed: and there- 


fore by a deviſe to a man for ever, or to one and his aſſigns for 


ever, or to one in fee · ſimple, the deviſee hath an eſtate of inhe- 
ritance; for the intention of the deviſor is ſufficiently plain from 
the words of perpetuity annexed, though he hath omitted the 
legal words of inheritance. But if the deviſe be to a man and 
his aſſigns, without annexing words of perpetuity, there the de- 


viſee ſhall take only an eſtate for life; for it does not appear that 


the deviſor intended any more. 2. Neither does this rule extend 


to fines or recoveries, conſidered as a ſpecies of conveyance; for 
thereby an eſtate in fee. paſſes by act and operation of law with- 


out the word heirs :” :” as it does alſo, for particular reaſons, by 


certain other methods of conveyance, which have relation to a 
"OP: grant or eſtate, wherein the word « heirs” was expreſſed*. 
In creations of nobility by writ, the peer ſo created hath an 
- in his title, without expreſſin g the word, heirs; 
for they are implied in the creation, unleſs it be otherwiſe ſpe- 
cially provided: but in. creations by patent, which are Aricti 
urit, the word * heirs” muſt be inſerted, otherwiſe there is no 
inheritance. 4. In grants of lands to ſole corporations and their 
ſucceſſors, the word ( ſuccefors” ſupplies the place of « heirs; 
for as heirs take from the anceſtor, ſo doth the ſucceſſor from 
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the predeceſſor. Nags in a grant to a biſhop, or other ſole ſpiri- 
tual corporation, in franlalmoign, the word . Frankalmoign ſup- 
plies the place of both *« heirs” and ( ſucceſfors,” ex vi termini ; 
and. in all: theſe caſes a fee-ſimple veſts. in ſuch ſole corporation.. 
But, in a grant of lands to a corporation aggregate, the word 
« ſucceſſors” is not neceſſary, though uſually inſerted : for, albeit 
ſach ſimple grant be ſtrictly only an eſtate for life, yet, as that 


corporation never dies, ſuch eſtate for life is perpetual, or i- — 
valent to a fee-ſfimple, and therefore the law allows it to be one“. 45 2 
Laſtly, in the caſe of the king, a fee· ſimple will veſt in him, —_— 


without the words << heirs” or < ſucceſſors in the grant; partly 
from prerogative royal, and partly from a reaſon ſimilar to the 
laſt, becauſe the king in judgment of law never dies b. But the 


general rule is, that the word heirs” is neceſſary to create an 
n of A . bis | 


4 We are next 35 1 limited oh or eh eſtates WY? in- 
2 as are clogged and confined with conditions, or quali- 
fications, of any ſort. And theſe we may divide into two ſorts: 

1. Qualified, or baſe fees; and 2. Fees: conditional, ſo called at: 


the common law; and afterwards fees-tai, in conſequence of the. 
ſtatute de donis. 


T. A BAS E, or qualified, fee is ack a one as 1b a pies. ct ono won 
Ten 


tion ſubjoined thereto, and which muſt be determined cheese &. 
the qualification annexed to it is at an-end. As,: in the caſe of a: Keen bee b. 


grant to A and his heirs, tenants of the manor. of Dale; in — 3 
inſtance, whenever the, heirs of A ceaſe to be tenants of that A . e. 
manor, the grant is intirely defeated. So, when Henry VI granted 1 

to John Talbot, lord of the manor of Kingſton-Liſle in Berks, 

that he and his heirs, lords of the ſaid manor, ſhould he peers of 

the realm, by the title of barons of Liſle ; here John Talbot had 


2 baſe or qualified fee in that dignity ©; and the inſtant he or his 
heirs quitted the ſeignory of this manor, the digi was at an 


4 
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end. Tb eftate is a fee, | becauſe by poſſibility it may endure 
for eyer in a man and his heirs; yet as that duration depends 


upon the concurrence of collateral cireumſtances, which .qualify 


and debaſe the TOY of the en it is therefore. a pe | 


or baſe fee. 


1684 1 CONDITIONAL e at che common law. was a fee | 
reſtrained to ſome partic ular heirs, exclufive of others: donatis 


« ftrifta et coartata*; ficut certis haeredibus, quibuſdam a ſucceſſione 


cc exclufes :” as, to the heirs & a man's body, by which only his. 


lineal deſcendants were admitted, in excluſion of collateral heirs ; 


d to the heirs-mate of bis body, in excluſion doth. of collaterats, 


and lineal females alfo. It was called a conditional fee, by reaſon. 
af the condition expreſſed or implied in the donation of it, that 
if the donee died without ſuch particular heirs, the land ſhould. 


revert to the donor. For this was a condition annexed by law to 


all grants whatſoever ;. that on failure of the heirs ſpecified in the 


_ grant, the grant ſhould be at an end, and the land return to it's 


antient proprietor *. Such conditional fees were. ſtrictly agreeable 


to the nature of feuds, when they firſt ceaſed to be mere eſtates 
for life, and were not yet arrived to be abſolute eſtates in fee- 
ſimple. And we find ſtrong traces of theſe limited, conditional 


fees, which could not be alienated frogs the lineage of the firſt 
| ROO in our earlieſt Saxon one. 1 


N o w, with . to the —_— annexed to theſe fees oy 
the common law, our anceſtors held, that ſuch a gift (to a man 
and the heirs of his body) was a gift upon condition, that it 
ſhould revert to the donor, if the donee had no heirs of his body; 
but, if he had, it ſhould then remain to the donee. They: there- 
fore called it a fee-fimple, on condition that he had ine, Now 
we muſt obſerve, that, when any condition is performed, it is 
thenceforth , ties 3 and > e to which it Was before 


« F let. L 3. c. 3. . * 10 e | wr a "cognatis 3 r, 7 * 
Plowd. 241. | viro probibitum fit, qui cam ab initio acquiſi- 
f S. * terram - barredtarian babeat, eam vit, ut ita facere nequeat. LL. Aulfrod. c.37. 
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annexed, becomes abſolute, and wholly unconditional. So that, 
as ſoon as the grantee had any iſſue born, his eſtate was ſuppoſed 
to become abſolute, by the performance of the condition; at „ 
leaſt, for theſe three purpoſes: 1. To enable the tenant to aliene 

the land, and thereby to bar not only his own iſſue, but alſo the 
donor of his intereſt in the reverſion . 2. To ſubject him to for- 
feit it for treaſon: which he could not do, till iſſue born, longer 
than for his own life; leſt thereby the inheritance of the iſſue, 

and reverſion of the donor, might have been defeated *. 3. To 
empower him to charge the land with rents, commons, and cer- 
tain other incumbrances, ſo as to bind his ifſue :. And this was 

thought the more reaſonable, becauſe, by the birth of iſſue, the 
poſſibility of the donor's reverſion was rendered -more diſtant and 

_ precarious : and his intereſt ſeems to have been the only one which 
the law, as it then ſtood, was ſolicitous to protect; without much 
regard to the right of ſucceſſion intended to be veſted in the iſſue. 

However, if the tenant did not in fact aliene the land, the courſe 
of deſcent was not altered by this performance of the condition : 
for if the iſſue had afterwards died, and then the tenant, or ori- 
ginal grantee, had died, without making any alienation; the 
land, by the terms of the donation, could deſcend to none but 
the heirs of Bis body, and therefore, in default of them, muſt have 
| reverted to the donor. For which reaſon, in order to ſubject the 
- lands to the ordinary courſe of deſcent, the donees of theſe con- 
ditional fee-fimples took care to aliene as ſoon as they had per- 
formed the condition by having iſſue; and afterwards re-purchaſed 
the lands, which gave them a fee- ſimple abſolute, that would 
deſcend to the heirs general, according to the courſe of the com- 5 
mon law. And thus ſtood the old law with d to conditional | 
fees : which things, fays fir Edward Coke *, though they ſeem 
antient, are yet neceſſary to be known; as well for the hein g 
how the common law ſtood in ſuch caſes, as for the fake of an- ge 
nuities, and ſuch like inheritances, as are not within the ſtatutes e 
of entail, and therefore remain as at the common law. 


Co. Litt. 19. 2 Inſt. 233. ; 8 Co. Litt. 19. \ | 
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feds „. itbarows verb taliare, to cut; from Which 

1 borrowed from the feudiſts rench railler and the Italian 7 
8 See Crag. I i. 7. 10. 55 24s 25, ) among "formed (Spelm. C531.) . 
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the ſtatutẽ duni. Tenements is the only word uſed in the ſta- E ſent at forſy gf , 
tute: and this fir Edward Coke? expounds to comprehend all -N A& cn ld, e ee 1 
corporeal hereditaments whatſoever; and alſo all incorporeal here- ge. fog are — 1 | 
ditaments which favour of the realty, that is, which iſſue out {5 4 ae, Zoe er, 
of corporeal ones, or which concern, or are annexed to, or may Er e gh Sethe tA A eue 
de exerciſed within the ſame ; as, rents, eſtovers, commons, and | mms whey « barred Cy 
the like. Alſo offices and dignities, which concern lands, or have C +- ee; abate 
relation to fixed and certain places, may be entailed 1. But mere - 2 a ee, 
perſonal chattels, which favour not at all of the realty, cannot A e bee, g 
be entailed. Neither can an office, which merely relates to ſuch 22 ä 
perſonal chattels; nor an annuity, which charges only the perſon, 885 
and not the lands, of the grantor. But in them, if granted to a 
man and the heirs of his body, the grantee hath till a fee con- nn 
ditional at common law, as before the ſtatute; and by his aliena- ,__ 
tion may bar the heir or reverſioner*. An eſtate to a man and bie 
heirs for another's life cannot be entailed*; for this is ſtrictly no TER 2 — 
eſtate of inheritance (as will appear hereafter) and therefore not 2 „ 1 
£5 yithin the ſtatute de denist Neither can a copyhold eſtate be en- Py. | — . = 
A} Fee ner 7 — — 
E tailed by virtue of the ature ; for that would tend to encroach of beg ee l. het „ 
N upon and reſtrain the will of the lord: but, by the Hpecial cuſtom „ 3. Fa 
ge. e. of the manor, a copyhold may be limited to the heirs of the 2 62. + ee 15, 54 
! ye; # ; for here the cuſtom aſcertains and i e the lord's will. ee Te 1 7 5%. bt 7 


* 


% 


Nexr, as to the ſeveral ſpecies of citntes-wail, and how they : . 

"i gr J are reſpectively created. Eſtates-tail are either general, or ſpecial. | | =_ 
= Tail-general is where lands and tenements are given to one, and _ 
5 Cat the heirs of his body begotten: which is called tail-general, becauſe, | r 

8 how often ſoever ſuch donee in tail be married, his iſſue in gene- __ 

ral by all and every ſuch marriage is, in ſucceſſive order, capabtte 


2 45 of inheriting the eſtate-tail, per formam doni v. Tenant in tail- 
34 ſpecial 1 is where the gift is reſtrained to certain heirs of the do- _. ' ... *—=” 
4 . nee's r and does nog to all of them in general. And this | . __*. .,_— 


| . La, 23 ' 1 Inft 19, 20, | 2.2 Re 8 3 225. 8 ' al, an; | 55 iy : ' ; 4M 4 
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may happen ſeveral ways v. I ſhall inſtance in only one: as 
where lands and tenements are given to a man and the hezrs of 
his body, on Mary his. noꝛ wife to be begotten ; here no iſſue can 
inherit, but ſuch ſpecial iſſue as is engendered between them two; 
not ſuch as the huſband may have by another wife: and there- 
fore it is called ſpecial tail. And here we may obſerve, that the 
words of inheritance (to him and his hers) give him an eſtate in 
fee; but they being heirs fo be by him begotten, this makes it a 
fee-tail ; and the perſon being alſo limited, on whom ſuch heirs 
ſhall be begotten, (viz. Mary luis e W 9) this nn it a fee- 
tail ſpecial. 


EsrATEs, in general and ſpecial tail, are farther diverſified 
by the diſtinction of ſexes in ſuch entails ; for both of them may 
either be in tail nale or tail female. As if lands be given to a 
man, and his heirs male of his boy begotten, this is an eſtate in 
tail male general; but if to a man and the heirs female of his body 
on his preſent w!1 ife begotten, this is an eſtate in tail female ſpecial. 
And, in caſe of an entail male, the heirs'female ſhall never in- 
herit, nor any derived from them; nor, e converſo, the heirs male, 
in caſe of a gift in tail female*. Thus, if the donee in tail male 
hath a daughter, who dies leaving a ſon, ſuch grandſon in this 
caſe cannot inherit the eſtate-tail ; for he cannot deduce his de- 
ſcent wholly by heirs male?. And as the heir male muſt convey 
his deſcent wholly by males, ſo muſt the heir female wholly by 
females. And therefore if a man hath two eſtates-tail, the one 
in tail male, the other in tail female; and he hath iflue a daugh- 
ter, which daughter hath iſſue a ſon; this grandſon can. ſucceed 


to neither of the eſtates: for he cannot convey his deſcent wholly ... 


either in the male or female line* / 


As the word heirs is neceſſary to create a fee, ſo, in farther _ 
imitation of the ſtrictneſs of the feodal donation, the word body, . 
or ſome other words of procreation, are neceſſary t to make it a 


„litt. 5. 16, 26, 27, 28, 29. y Ibid. F. 24. 
* Ibid. F. 21, 22, 2 Co. Litt. 25. 


fee-tail; 
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fee- tail, and aſcertain to what heirs in particular the fee is limit- 
ed. If therefore either the words of inheritance or words of 
procreation be omitted, albeit the others are inſerted in the grant, 
this will not make an eſtate-tail. As, if the grant be to a man and 
his zue of his body, to a man and his ſeed, to a man and his 
children, or offspring ; all theſe are only eſtates for life, there 
wanting the words of inheritance, his heirs *. So, on the other 
hand, a gift to a man, and his heirs male, or female, is an eſtate 
in fee-ſimple, and not in fee-tail; for there are no words to aſ- 
certain the body out of which they ſhall iſſueb. Indeed, in laſt wills 
and teſtaments, wherein greater indulgence is allowed, an eſtate- 
tail may be created by a deviſe to a man and his /eed, or to a man 
and his heirs male; or by other irregular modes of expreſſion ©. 


THERE is till another ſpecies of entailed eſtates, now indeed 
grown out of uſe, yet ſtill capable of ſubſiſting in law; which 


are eſtates in libero maritagio, or frankmarriage. Theſe are defi- & 4. * for. 27. 
ned“ to be, where tenements are given by one man to another, 4 


together with a wife, who is the daughter or couſin of the donor, 
to hold in frankmarriage. Now by ſuch gift, though nothing 
but the word fran&#marriage is expreſſed, the donees ſhall have 
the tenements to them, and the heirs of their two bodies begot- 
ten; that is, they are tenants in ſpecial tail. For this one word, 
Frankmarriage, does ex vi termini not only create an inheritance, 
like the word frankatmoign, but likewiſe limits that inheritance ; 
ſupplying not only words of deſcent, but of procreation alſo. 
Such donees in frankmarriage are liable to no ſervice but fealty ; 
for a rent reſerved thereon is void, until the fourth degree of con- 
ſanguinity be paſt between the iſſues of the donor and donee *. 


Tu E incidents to a tenancy in tail, under the ſtatute Weſtm. 2. 
are chiefly theſe f. 1. That a tenant in tail may commit waſte on 
the eſtate tail, by felling timber, pulling down houſes, or the 


920. Litt. 20. - | * Lact. 6. 19. 
d Litt. $.31. Co, Litt. 27. e Ibid. F. 19, 20. 
© Co, Litt. 9. 27. 1 5 f Co. Litt. 224. 
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like, without being impeached, or called to account, for the ſame. 
2. That the wife of the tenant in tail ſhall have her dower, or 


| thirds, of the eſtate-tail. 3. That the huſband of a female te- 


nant in tail may be tenant by the curte/y of the eſtate-tail. 4. That 
an eſtate-tail may be barred, or deſtroyed, by a fine, by a com- 
mon recovery, or by lineal warranty deſcending with aſſets to the 
heir. All which will hereafter be explained at large. 


Tn Us much for the nature of eſtates-tail : the eſtabliſhment 


of which family law (as it is properly ſtiled by Pigott®) occaſioned 


infinite difficulties and diſputes *. Children grew diſobedient 


| when they knew they could not be ſet aſide: farmers were ouſted. 
of their leaſes made by tenants in tail; for, if ſuch leaſes had 
been valid, then under colour of long leaſes the iſſue might have 


been virtually difinherited : creditors were defrauded of their 
debts; for, if tenant in tail could have charged his eſtate with 


their payment, he might alſo have defeated his iſſue, by mort- 
gaging it for as much as it was worth: innumerable latent en- 
. tails were produced to deprive purchaſers of the lands they had 


fairly bought; of ſuits in conſequence of which our antient books. 


are full: and treaſons were encouraged ; as eſtates-tail were not 


liable to forfeiture, longer than for the tenant's life. *So that they 
were juſtly branded, as the ſource of new contentions, and miſ- 
chiefs unknown to the common law; and almoſt univerſally con- 
ſidered as the common grievance of the realm. But, as the no- 
bility were always fond of this ſtatute, becauſe it preſerved their 
family eſtates from forfeiture, there was little hope of procuring 
a repeal by the legiſlature; and therefore, by the connivance of 
an active and politic prince, a method was deviſed to evade it. 


ABouT two hundred years intervened 1 the making of 
the ſtatute de donis, and the application of common recoveries to. 
this intent, in the twelfth year of Edward IV: which were then. 
openly declared by the Judges to be a ſufficient bar of an eſtate- 


Com. Recov. 7. . i Co. Litt. 19. Moor. 156. 10 Rep. 38. 
* 1 Rep. 131. 155 


tail k. 
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tail k. For though the courts had, fo long before as the reign of 
Edward III, very frequently hinted their opinion that a bar might 
be effected upon theſe principles, yet it never was carried into 
execution; till Edward IV obſerving” (in the diſputes between 
the houſes of Vork and Lancaſter) how little effect attainders for 
treaſon had on families, whoſe eſtates were protected by the ſanc- 
tuary of entails, gave his countenance to this proceeding, and 
ſuffered Taltarum's caſe to be brought before the court“: wherein, 
in conſequence of the principles then laid down, it was in effect 
determined, that a common recovery ſuffered by tenant in tail 
ſhould be an effectual deſtruction thereof. What common reco— 
veries are, both in their nature and conſequences, and why they: 
are allowed to be a bar to the eſtate-tail, muſt be reſerved to a 
ſubſequent enquiry. At preſent I ſhall only ſay, that they are 
fictitious. proceedings, introduced by a kind of pia fraus, to elude 
the ſtatute de donis, which was found ſo intolerably miſchievous, 
and which yet one branch of the legiſlature would not then con- 
ſent to repeal: and, that theſe recoveries, however clandeſtinely 


begun, are now become by long uſe and acquieſcence a moſt 


common aſſurance of lands; and are looked upon as the legal 
mode of conveyance, by which tenant in tail may diſpoſe of his: 
lands and tenements : ſo that no court will ſuffer them to be: 


ſhaken or reflected on, and even acts of parliament * have by a | 


Eidewind countenanced and eſtabliſhed them. 


Tarts expedient having greatly abridged eſtates-tail with re- 


gard to their duration, others were ſoon invented to ſtrip them of 
other privileges. The next that was attacked was their freedom. 


from forfeitures for treaſon. For, notwithſtanding the large ad- 
vances made by recoveries, in the compaſs. of about threeſcore 
years, towards unfettering theſe inheritances, and thereby ſub- 


jecting the lands to forfeiture, the rapacious prince then reigning, 


* 1 Rep. 131. 6 Rep. 40. tit. recev.. in value. 19. tit. taile. 36. 
13 10 Rep. 37, 38. „„ d 14 Hen. VIL © 20. 7 Hen. VII © 
* Pigott. 8. | 34 & 35 Hen. VIII. c. 20. 14 Eliz. c. 8. 


f Year Book. 12 Edw. IV. 14.19, Fitzh. 4 & 5 Ann. c. 16. 14. Geo. II. c. 20. 
Adr. tit. faux recov. 20. Bro. Alr. ibid. 30. ding 
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= = finding them frequently re- ſetttled in a ſimilar manner to ſuit the 
—_— convenience of families, had addreſs enough to procure a ſtatute?, 
| whereby all eſtates of inheritance (under which general words 
. eſtates- tail were covertly included) are declared to be forfeited to 
the king upon any conviction of high treaſon. | 


11 8 


Tu E next attack which they ſuffered, in order of time, was 
by the ſtatute 32 Hen. VIII. c. 28. whereby certain leaſes made 
by tenants in tail, which do not tend to the prejudice of the iſſue, 

were allowed to be good in law, and to bind the iſſue in tail. 
But they received a more violent blow, in the ſame ſeſſion of 
parliament, by the conſtruction put upon the ſtatute of fines , 

by the ſtatute 32 Hen. VIII. c. 36. which declares a fine duly le- 
vied by tenant in tail to be a complete bar to him and his heirs, 

and all other perſons, claiming under ſuch entail. This was evi- 

dently agreeable to the intention of Henry VII, whoſe policy it 

was (before common recoveries had obtained their full ſtrength 

and authority) to lay the road as open as poſlible to the alienation 
of landed property, in order to weaken the overgrown power of 
: his nobles. But as they, from the oppoſite reaſons, were not 
eaſily brought to conſent to ſuch a proviſion, it was therefore 
couched, in his act, under covert and obſcure expreſſions. And 
the judges, though willing to conſtrue that ſtatute as favourably N 

as poſſible for the defeating of entailed eſtates, yet heſitated at 
giving fines ſo extenſive a power by mere implication, when the 

ſtatute de donis had expreſſly declared, that they ſhould ct be a 
bar to eſtates-tail. But the ſtatute of Henry VIII, when the 
1 | doctrine of alienation was better received, and the will of the 
EE prince more implicitly obeyed than before, avowed and eſtabliſh- 
2 ed that intention. Yet, in order to preſerve the property of the 
crown from any danger of infringement, all eſtates-tail created 
by the crown, and of which the crown has the reverſion, are 
excepted out of this ſtatute. And the ſame was done with re- 
gard to common recoveries, by the ſtatute 34 & 35 Hen. VIII. 
c. 20. which enacts, that no feigned recovery had againſt tenants 


26 Hen. VIII. c. 13. 2 4 Hen, VII, c. 24. | 


in 
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in tail, where the eſtate was created by the crown“, and the re- 


mainder or reverſion continues {till in the crown, ſhall be of any 


force or effect. Which is allowing, indirectly and collaterally, 
their full force and effect with reſpect to ordinary eſtates-tail, 
where the royal prerogative is not concerned. 


LAS TL V, by a ſtatute of the Wedel year * „ all eſtates- 
tail are rendered liable to be charged for payment of debts due 
to the king by record or ſpecial contract; as, ſince, by the bank- 
rupt laws *, they are alſo ſubjected to be fold for the debts con- 
tracted by a bankrupt. And, by the conſtruction put on the 
ſtatute 43 Eliz. c. 4. an appointment by tenant in tail of the 
lands entailed, to a charitable uſe, is good without fine or re- 
covery. 


EsTATES-TAII, being thus by degrees unfettered, are now 


reduced again to almoſt the ſame ſtate, even before iſſue born, as. 
conditional fees were in at common law, after the condition. was: 
performed, by the birth of iſſue. For, firſt, the tenant in tail is. 
now enabled to aliene his lands and tenements by fine, by reco- 


very, or by certain other means; and thereby to defeat the inte- 
reſt as well of his own iſſue, though unborn, as alſo of the re- 


verſioner, except in the caſe of the crown: fecondly, he is now: 
liable to forfeit them for high treaſon: and, laſtly, he may charge 


them with reaſonable leaſes, and alſo with ſuch of his debts as 
are due to the crown on ſpecialties, or have been contracted with: 
his fellow-ſubje&s in a courſe of extenſive commerce. 


Co. Litt. 372. | t Stat, 21 Jac. I. e. 19. 
* 33 Hen. VIII.. c. 39. §. 75. „ 2Vern. 453, Chan, Prec 16. 
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CHAPTER THE EIGHTH. 
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EEHOLDS, NOT oz INHERITANCE. 


E are next to diſcourſe of ſuch eſtates of freehold, as are 
not of inheritance, but for life only. And, of theſe eſ- 
tates for life, ſome are conventional, or expreſſly created by the 
act of the parties; others merely legal, or created by conſtruc- 
tion and operation of law*. We will conſider them both in their 


* 0 


order. # | ROT 


I. Es TAT Es for life, expreſſly created by deed or grant, 
(which alone are properly conventional) are where a leaſe is made 


. of lands or tenements to a man, to hold for the'term of his own 


life, or for that of any other perſon, or for more lives than one : 
in any of which caſes he is ſtiled tenant for life ; only, when he 
holds the ade by the life of another, he is uſually called tenant 
pur auter vie. Theſe eſtates for life are, like inheritances, of a 
feodal nature; and were, for ſome time, the higheſt eſtate that | 
any man could have in a feud, which (as we have before ſeen“) 
was not in it's original hereditary. They are given or conferred 
by the ſame feodal rites and ſolemnities, the ſame inveſtiture or 
livery of ſeiſin, as fees themſelves are; and they are held by fealty, 
if demanded, and ſuch conventional rents and ſervices as the lord: 
or leſſor, and his tenant or leſſee, have agreed on. . 


* 


2 Wright. 190. Ny © pag. 55. | 
d Litt. §. 56. 
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"ESTATES for life may be created, not only by the expreſs | ; ' 
words before-mentioned, but by a general grant, without « 1 
defining or limiting any ſpecifi As, if one grants to A. B. 
the manor of Dale, this makes him tenant for life“. For though, 4 
as there are no words of inheritance, or hers, mentioned in the 

nt; it cannot be conſtrued to be a fee, it ſhall however be con- 1 
ſtrued to be as large an eſtate as the words af the donation will 5 . 
bear, and therefore an. eſtate for life. Alſo ſuch a grant at large, g 
or a grant for term of life generally, ſhall, be conſtrued to be an . 
eſtate for the life of the grantee*; in caſe the grantor hath autho- 1 
rity to make ſuch a grant: for an eſtate for a man's own life is ; 
more beneficial and ef a higher nature than for any other life; | 
and the rule of law is, that all grants are to be taken moſt ſtrongly „ 3 
the grantor, unleſs in the caſe of the king. Ly Ab og 
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| 0 ur wang ſhall haye 


e, 1 A leaſe be mule to 
huſband and wife during coverture, (which gi 
minable eſtate for life) and the huſband ſows the fs and after- 


are divorced @: vinculo matrimomi, the huſband ſhall 


have eee i this caſe; for the ſentence of divorce is 


the act of law r. 
tenant's 04201 , . aſs 


-an eſtate for life be determined by the 
forfeiture for waſte committed; or, if 


fmilar caſts; che tenants, having thus determined the eſtate by 
their own acts, thall not be entitled to take the emblements “. 
The dodrine of emblements extends not only to con ſown, but 
roots platited; or other al prot᷑: but it is other- 
viſe of fruit - trees, graſt, and the like; which are not planted 
ahnually at the expenſe and labour of the tenant, but are either 
the permanent, or natural, profit of the earth. For even when 
= man plants a tree; he cannot. preſumed to p L 
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are conſidered as tenants for their own . unleſs: the contr 
de expreſſed in the form 1 donation. 0 36040 +< aut 24, 
3. A'THIRD' incident sten for tte elates to the under- 
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for the law of eſtovers and emblements, with regard to the tenant 
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5 nn. | for life, is alſo law with regard to his under-tenant, who'repre- 
=_ ſents Him and ſtands in his place“: and greater; for in thoſe caſes * 


_=  __  Where'tenant:: for life ſhalb not have the emblements, becauſe#the 


. = | eftate determines by his own act, the cgeption fhall "ae reach his 


_— leflee who is a. third perſon. As in the 'caſe 9: 
= holds durante viduitate ; her ta hulband is 3h. Owpeatt, and 
== 5 therefore deprives her of the emblements : but if ſhe leaſes her 
* 5 ee ſtate to an under-tenant, who, ſows the land, and ſhe then mar- 
. ries, this. her a& ſhall not deprive. the tenant of his emblements, 
= * who is a ſtranger and could not prevent her. The leſſees of te- 
1 ' nants for life had alſo at the common law another moſt unreaſon- 
3 able advantage; ; for, at the death of their leſſors the tenants for 
TV es life, theſe under-fenants might if they pleaſed quit the premiſes, 
_ Eb | and pay no rent to any body for the occupation of the land ſince 
= „ the laſt quarter day, or other day aſſigned for payment of rent 
—_—_ zit is now enacted “, that the executors, or ad- 


- - | To remedy which 

_ - miniſtrators of tenant for life, on whoſe death any leaſe determi- 
=_ - - ned, ſhall recove? of the leſſee a ratable proportion of rent, from 
* . the laſt day of payment to the death of ſuch leſſo r. 
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WW...  tinguiſhed from conventional uiz. that of tenant in fail after 
—_ p 12 | * fur extinct. This ces here one is tenant in 


. tinct; in cen 5 chele 8 Tiki Sa EY er l eri © tail 
0 | becomes tenant 1 in tail after. poſſibility of iſſue extinct. As, where 


> preſent 


=. 5 one has an eſtate to him and his heirs on the body of his 

3 pn _ 1 8 wife to be begotten, , and the wife dies without iſſue !; in this 

= | caſe the man has an eftate-tail, which, cannot poſſibly 4 to 

1 4 any one; and therefore the law of this long periphraſis, 

% 2s abſolutehy peceſſary to give an adequate idea of his eſtate. For 
if it had called him barely tenant in e. Jpectal, that would 
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1 EE. II. Tu next eſtate for life i is of the legal kind, as contradiſe, 


. 2 . | Co. Litt. 5 5. 0 1 Stat. 11 Geo. I e. 19. g. 1 . 2 7 
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not have diſtinguiſßed him from others; and beſides he has no 
longer an 95 of igheritance, or fee, for he can have no heirs, 
capable of taking per formam doni. Had it called him fenant in 
tail without I ſue, this had only related to the preſent fact, and 
would not have wy the; Rh of future iſſue. Had, he 
been ſtiled tenant in tail 4 ir out 7 "ſue, this would e Lo 
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mark him out, as s this of; {tenant in tail 1 3 
2 7 which (with a preciſion peculiar to 3 
only takes in the poſſibility « of ifſue in tail 

| us ſtates that this Poffibility is now ex- 
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cx by t God, that is, by Em 

h'of chat ret out of b. bod ae. if ue was to ſpring; > "al 

ita conveyance, or other e act can make it. $ 1 
F ven to a man and his wife, and the heirs aof 1 4 
Ex otteff, and they are divorced. a vinculo matri- __. — 
1 neither: of them have this eſtate, but be barely „ 
tenants for life, notwithſtanding the inheritance once veſted in 
them 7. A poſſibility of iſſue is always ſuppoſed to exiſt, in law, 
unleſs extinguiſhed by the death of the parties; even though | the 
donees band each or e en hundred years 2 8 ? 
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Tu 1s eſtate is of an amphibious ni hide Saupe of Af 
eſtate-tail, and partly of an eſtate for life. The tenant is, in 
truth, only tenant for life, but with many of the e Y 
tenant in tail; as, not to be puniſhable for Waſte, Ge , re. 
is tenant in tail, with many of the reſtrictions at $5 he 

as, to forfeit his eſtate if he alienes it in feeKmple ; wh 
ſuch alienation by tenant in tail, though 'voidable, by he! Me is. 
no forfeiture of the te. to the” reverſionef; 35 * is &r on 
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heir apparent of a tenant by the curteſy could not be in ward to 
the lord of the fee; during the life of ſuch tenant'. As ſoon 
therefore as any child was born, the father began to have a perma- 
nent intereſt in the lands, he became one of the pares curtis, and 
was called tenant by the curtefy initiate ; and this eſtate being 
once veſted in him by the birth of the child, was not liable to 


be determined by the ſubſequent death or conling of age of the | 
WON: 2 a > * 
ITI E ER E are nos iss neceſſary; to Wale a tenancy by the SOT 2 i | 
eurteſy; marriage, ſeiſin of the wife, iſſue, and death of the = | b . 
wife ®. 1. The marriage muſt be canonical, and legal. 2. The = 
ſcifin of the wife muſt be an actual ſeifin, or poſſeſſion of the | EF 9 
lands; not a bare right to Pe eſs, which is a ſeiſin in law, but 3 G A. le. 1 
an actual poſſeſſion, which is a ſeiſin in deed- H And therefore A: ee - 3 . 4 * 
man ſhall not be tenant by the curteſy of a remainder or reverſion. 3 . Ae, RN 
But of ſome incorporeal hereditaments a man may be tenant by 7. '4 FF 
the curteſy, though there have been no actual feifin of the wife nd do . e 1 
as in caſe of an advowſon, where the church has not become 1 
yoid i in the life time of the wife, which a man may hold by the T7 1 
eſy, becauſe it is impoffible to have had actual ſeiſin of it; | 1 


and impatentia excuſat legem. If the wife be an idiot, the huſband 
ſhalt not be tenant N curteſy of her lands; for the king = 
3 is entitled to them, the inſtant ſſie herſelf has any Fg 5 | =_ - 
and fince ſhe could never be rightfully ſeiſed of theſe lands, and 1 9 
the huſband's title depends entirely upon her ſeiſin, the huſband. 1 
ean have no title as tenant by the curteſy o. 4. The iſſue muſt = 
be born alive. Some g/g "8 notion that it muſt be heard to „ 
Ty; but that is a miſtake. Cf ing indeed is the '//trongeft evi- 8 1 A 
dence of it's being born Aae but it is not the o b 
The iſſue alſo muſt be born during the liſe of the eder; 5 Is 
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if the mother dies in labour, and the Caeſarean operation is per- | ; 1 1 
formed, the huſband i in this caſe ſhall not be tenant A the cur- 5 1 
ms. | 


| 8 co. Lite 30. Plowd. 263. . | "x 
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der 
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teſy: becauſe, at the inſtant of the mother death, he was | 
N clearly not entitled, as having had no iſſue born, but the land 
| deſcended to the child, while he was yet in his mother's womb; . » 
and the eſtatèꝭ being once ſo veſted, ſhall not afterwards be taken 
from him *.. In gavelkind lands, a huſband may be tenant by the 
curteſy without having any iſſue. But in general there muſt be 
IE. iſſue born; and ſuch iſſue muſt alſo be N of A ps the 
mother's eſtate 
| and hath only a das 
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> : | inherit the eſtate j in tail, this Fe to ra rue 
— reaſon, why the . cannot t be tenant 
lands of which the wife was not actually ſeiſed : 
; der to intitle himſelf to ſuch eſtate, he muſt have begotten iſſue 
8 that may be heir to the wife; but no one, by the ſtanding rule 
e heir to the anceſtor of any land, whereof the 
| F egotten ar be heir to thoſe lands, | 
ſhall not be tenant of them 2 7 curteſy*. And hence we may 
with how much nice — 196; 
. me Fas Ihr hall be tenant the curteſy v. The hub 


band by the binch ef. Ae hid ne (0 wude 
* 8 tenant by the curteſy initiate by and may 


5 | ; the lands; but his eſtate is f 
wife; which is the fourth and ſt 
0 tenant by the curtely? 5 24. 3 5 85 = Fat 4 5 e 1 : . 
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IV. T2xXANT in dower is where the huſband of a woman Jeb Mie Leroy ff . 

zs ſoiſed of an eſtate of inheritance, and dies; in this caſe, the Zorro 44 Leden. Yor 2 
wife ſhall have the third part of all the lands and tenements ud. . 


' whereof he was ſeiſed during the coverture, to hold to herſelf y : _ :—_ 
for the term of her natural life. | has 6 l pay Z. 5 73 
Dow x is called in Latin by the foreign juriſts arium, but . Ag i _ 
| 1 Bracton and our Engliſh writers dos ; which among the Ro- | EE 
mans ſignified the marriage portion, which the wife brought to | IM 
her huſband ; but with us is applied to ſignify this kind of eſtate, _ 
to which the civil law, in it's original ſtate, had nothing that bore 1 
a reſemblance: nor indeed is there any thing in general more ; = 
different, than the regulation of landed property according to the _— 
Engliſh, and Roman laws. Dower out of lands ſeems alſo to e 1 
have been unknown in the early part of our Saxon conſtitution; 1 
for, in the laws of king Edmond, the wife is directed to be ſup- | x 
| wholly out of the perfonal eftate. A , as may be SE, _ 


feen in gavelkind tenure, the widow became entitled to a condi- r 
tional eſtate in one half of the lands, with a proviſo that ſhe re- Z 

mained chaſte and unmarried*; as is uſual alſo in copyhold dowers, —_ 

or free bench. Yet ſome have aſcribed the introduction of dower 44 

to the Normans, as a branch of their local tenures ; though we — 
Cannot expect any feodal reaſon for it's invention, finee it was net | _ 

| a part of the pure, primitive, fimple law of feuds, but was firſt 85 —_ 
bk all introduced into that fyſtem (wherein it was called ?riens, 9 

tertia*, and dotalitium by the emperor Frederick the fecond *; oa 
| who was cotemporary with our king Henry III. It is poſſible _ = 
therefore that it might be with us the relic of a Daniſh cuſtom + 4 = 


fince, according to the hiftorians of that country, dower was in- - 
troduced into Denmark by Swein, the father of our Canute the —— 
eat, out of gratitude to the Daniſh ladies, who fold all 9 
*Litt. F. 36. 3 ; © Wright. 192, 0 a 1 : + oY 
Wik. 75. | 4 Crag. I 2.7. 22.4.9. _ 3 . 
d Somner. Gavelk. 51. Co. Litt. 33. e Ibid. 27 20 N 1 
Bro. Dower, 70. | 535 „ . | = Odo _ 
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"iy | jewels to ranſom him when taken priſoner by the Vandals. How- 

a ever this be, the reaſon, which our law gives for adopting it, is 
SOT a a very plain and a ſenſible one; for the ſuſtenance of the wife, 
| end the nurture and education of the younger children: . 


* 


* — 


II treating of this eſtate, let us, firſt, conſider, who may be 


DS © . endowed ; ſecondly, of what ſhe may be endowed ; thirdly, the 
* + * © manner how ſhe ſhall be endowed ; and, fourthly, how dower 
| may be barred or prevented. #: 


. 7 _— 


* * 8 * : . k 
F + 4 — 
, 


. 5 5 . HO may be endowed. She muſt be the actual wife. of | 
| | 8 party at the time of his deceaſe. If ſhe be divorced @ vin- 
culo matrimoni, ſhe ſhall not be endowed; for abi nullum matri- 
monium, ibi nulla das. But a divorce à menſa et thero only doth 
not deſtroy the dower ; no, not even for adultery itſelf, by the 
i 8 common law *. Vet now by the ſtatute Weſtm. 2. if a woman 
= from her huſband, and lives with an adulterer, ſhe ſhall 
5 loſe her dower, unleſs her huſband be voluntarily reconciled to 
_ her. It was formerly held, that the wife of an idiot might be 
EE endowed, though the huſband of an idiot could not be tenant by 
the curteſy® : but as it ſeems to be at preſent agreed, upon prin- 
ciples of ſound ſenſe and reaſon, that an idiot cannot marry, be- 
ing incapable of conſenting. to any contract, this doctrine cannot 
now take place. By the antient law the wife of a perſon attainted 
of treaſon or felony could not be endowed; to the intent, ſays 
Staunforde n, that, if the love of a man's own life cannot reſtrain 
him from ſuch atrocious acts, the love of his wife and children 
Eo. may: though Britton gives it another turn; vis. that it is pre- 
ſumed the wife was privy to her huſband's crime. However, the 85 
; ſtatute 1 Edw. VI. c. 12. abated the rigor of the nee eee 3 


5 ; N ; 
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£9 * 


5 Mod. Un. Hiſt. xx#li. 0l. „  dotalitii et trientis ex benis mobilibus viri: 3 
| s Brad. I. 2. c. 39. Co. Litt. 30. — (Stiernh. £3. 6.4] : 
Mo —LCl ,, A 1 13 Edw. I. c. 34. l ; 
i Co. Litt. 32. „ n Co. Litt. 31. 


* Vet, among the antient Gothe, J 
4 | | ulterefs was puniſhed by the loſs of her C. 110. | | 
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this particular, and allowed the wife her dower. But a ſubſe- 

quent ſtatute? revived this ſeverity againſt the widows of traitors, e 
who are now barred of their dower, but not the widows of felons. | 
An alien alſo cannot be endowed, unleſs ſhe be queen conſort ; f 

for no alien is capable of holding lands. The wife muſt be above 

nine years old at her huſband's death, otherwiſe ſhe ſhall not be 

endowed*: though in Bracton's time the age was indefinite, and 

dower was then only due, . uxor 1 detem OOO et vi- 

- © rum fi „ | 


2. Wr are next to enquire, of what a nia may be endowed, - 
And ſhe is now by law entitled to be endowed of. all lands and 5 
tenements, of which her huſband was ſeiſed in dee · ſimple or fee- 
tail at any time during the coverture; and of which any iſſue, 
which ſhe might have had, might by poſſibility have been heir. 

Therefore if a man, ſeiſed in fee-ſimple, hath a ſon by his firſt | —_— 
wife, and after marries a ſecond wife, ſhe ſhall be endowed of _ 
the death of the ſon by the former wife. But, if there be a ; 1 0 
donee in ſpecial tail, who holds lands to him and the heirs of his —_— 
body begotten on Jane his wife; though Jane may be endowed | .* 
of theſe lands, yet if Jane dies, and he marries a ſecond wife, 
that ſecond ike ſhall never be endowed of the lands entailed ; | 
for no iſſue, that ſhe could have, could by any poſfibility inherit r 
them. A ſeiſin in law of the huſband Aal be as effectual as a 
ſeiſin in deed, in order to render the wife dowable ; for it is not | | if + 

in the wife's power to bring the huſband's title to an actual ſeiſin, 
as it is in the huſband's power to do with regard to the wife's ä 
lands: which is one reaſon why he ſhall not be tenant by the r 
curteſy, but of ſuch lands whereof the wife, or he himſelf in 3 
her right, was actually ſeiſed in deed v. The ſeiſin of the huſ- 2 
band, r a Ty inſtant Only: when the ſame act which gives 
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_ | him the eſtate conveys it alſo out of him again, 6 where by a fine 


land is granted to a man, and he immediately renders it back by 
£10 the ſame fine) ſuch a ſeiſin will not intitle the wife to dower*: , 
7 990 £ for the land was merely in tranſitu, and never reſted in the huſ- 
. 1 band. But, if the land abides in him for a ſingle moment, it 
—_ -- ſeems that the wife ſhall be endowed thereof“. And, in ſhort, a 
36 : "In | | | widow may be endowed of all her huſband's lands, tenements, 


and hereditaments, corporeal or incorporeal, under the reſtrictions 


9 75 5 before- mentioned; unleſs there be ſome ſpecial reaſon to the con- 
pL ttrary. Thus, a woman ſhall not be endowed of a caſtle, built 


11 3 for defence of the realm“: nor of a common without ſtint; for, 
—_—.. _ as the heir would then have one portion of this common, and the 
1 widow another, and both without ſtint, the common would be 
1 dd doubly ftocked*. Copyhold eſtates alſo are not liable to dower, 
= being only eſtates at the lord's will; unleſs by the ſpecial cuſtom 


of the manor, in which caſe it is uſually called the widow's free- 
—_— - benchb. But, where dower is eh it matters not, though 
3 . the huſband aliene the lands during the ooverture; ; for * alienes 
—_ - = them liable to o dower © . | 


—_ „ . T, as 46. 4d manner in th a woman is to be en- 
\ - | | _ dowed. There are now ſubfiſting four ſpecies of dower ; the 

MD fifth, mentioned by Littleton *, de Ia plus belle, having been abo- 
; +.  ltſhed together with the military tenures, of which it was a con- 


= . . ſequence. 1. Dower by the common law; or that which is. before 
e deſcribed. 2. Dower by particular cuſtom*; as that the wife ſhall 
—_— :. have half the huſband's lands, or in ſome places the whole, and 
—_ in ſome YOU a ee 15 Dower ad a: tos eccle m—_— * which is 
3 4M: Cro, * 61 5 2 Rep. 67. Co. Litt. had a verdict for her dower. (Cro. 5 Elia. 
I „ gos], 
be N WS This doQrine was extended very the by - 2 Co. Litt. 31. 3 pg 401. 5 
EO, SITE. N jury in Wales, where the father and ſon - a Co. Litt. 32. 1 Jon. 315. 
© . 1 - were both hanged in one cart, but the ſon b 4 Rep. 22. 
—_ :- | p - Was ſuppoſed to have ſurvived the father, by Co. Litt. 32. _ 
—_ „ appearing to ſtruggle longeſt ; whereby he 9. 48, 49. 
1 | ; became ſeiſed of an eſtate by ſurvivorſhip, * Litt. 5. 37. 


—_ 0 conſequende of which ſeiſin his widow bid. J. 39. 


. 8. of ane, 133 


where tenant in fee- ſimple of full age, openly at the church door, 


where all marriages were formerly celebrated, after affiance made 


and (fir Edward Coke in his tranſlation adds) troth plighted be- 
tween them, doth endow his wife with the whole, or ſuch quan- 

tity as he ſhall pleaſe, of his lands; at the ſame time ſpecifying 
and aſcertaining the ſame: on which the wife, after her huſ- 


band's death, may enter without farther ceremony. 4. Dower ex 


- .offenſu patris*; which is only a ſpecies of dower ad oſtium ecclefiae,. 

made when the huſband's father is alive, and the ſon by his con- 
ſent, expreſlly given, endows his wife with parcel of his father's 
lands. In either of theſe caſes, they muſt (to prevent frauds) be 


made in facie ecclfiae et ad oftium ecclefiae ; non enim valent 


fata in lecto mortal, nec in camera, aut alibi bi 2 tina fuere 
conjugia. 


Ir is curious to obſerve the ſeveral revolutions which the doc- 
trine of dower has undergone, ſince it's introduction into Eng- 
land. It ſeems firſt to have been of the nature of the dower in 
gavelkind, before-mentioned ; viz. a moiety of the huſband's 
lands, but forfeitable by incontinency or a ſecond marriage. By 
the famous charter of Henry I, this condition, of widowhood 

and chaſtity, was only required in caſe the huſband left any iflue' : 

and afterwards we hear no more of it. Under Henry the ſecond, 

according to Glanvil *, the dower ad oftium ecclefiae was the moſt 
uſual ſpecies of dower ; and here, as well as in Normandy ' „it was 
binding upon the wife, if by her conſented to at the time of mar- 
riage. Neither, in thoſe days of feodal rigour, was the huſband al- 
lowed to endow her ad fun ecclgſiae with more than the third part 
of the lands whereof he then was ſeiſed, though he might endow 
her with leſs ; leſt by ſuch liberal endowments the lord ſhould be 
MOTOR of his Ry and other feodal profits “. * But if no 


* bid. 5. 0. 3 (ert, Hen. I. 4. D. 1101. Introd. ven 
u BraQon: J. 2. c. 39. EY FRETS charter, edit. Oxon. pag. iv.) 
i Si mortuo viro uxor gj us remanſerit, of EC Gl Ws. 


liberis fuerit, dotem ſuam habebit ; — fi vero ! Gr. Couſtum. c. 1 I, 
uxor cum liberis remanſerit, dotem quidem a- ® Brat. J. 2. c. 39. 4.6. 
| 9 dum corpus ſuum legitime ſervaverit. I . 
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guiſitis et acquirendis. (Bratt. ibid.) 


Ifkfß WuioaTe 
_ ſpec 


endowed by 


the common law of the third 


Bo 0 k IL 
ific dotation was made at the church porch, then ſhe was 


part (which was called 


her dos rationabilis) of ſuch lands and tenements, as the huſband : 


he ſpecially engaged before the prieſt to endow her of his future 


in goods, chattels, or money, at the time of eſpouſals, was a bar 


of any dower* in lands which he afterwards acquired ?. In king 


John' s magna carta, and the firſt charter of Henry III, no men- 
tion is made of any alteration of the common law, in reſpec of 


the lands ſubje& to dower : but in 


thoſe of 1217, and 1224, it 


is particularly provided, that a widow ſhall be intitled for her 


dower-to the third part of all ſuch lands as the huſband had held 
: yet, in caſe of a ſpecific endowment of leſs ad 


in his life time 


oftuum ecclefiae, the widow had {till no power to waive it after her 
huſband's death. And this continued to be law, during the reigns 
of Henry III and Edward I*. In Henry IV's time it was denied 
to be law, that a woman can be endowed of her huſband's goods 


5 Di queſlu foo. (Glany. ibid.) de terris ac- 


' © Glanv. c. 2. 

When fpecial endowments were made 
* oftium eccleſtiae, the huſband, after affiance 
made, and troth plighted, uſed to declare 
with what ſpecific lands he meant to endow 
his wife, (quod dotat eam de tali manerio cum 


pertinentiis, c. Bract. ibid ) and therefore 
in the old York ritual (Seld. Lx. Hebr. I. 2 
c. 27) there is, at this part of the matri- 
monial ſervice, the following rubric ; © /a- 


r cordos interroget dotem mulieris; ot, fi terra 


i in dotem detur, tunc dicatur pſalmus ige, 


„ Je.“ When the wife was endowed ge- 


Fg nerally (ubi quis uxorem Juam dotaverit in ge- 


nerali, de omnibus terris et tenementis ; Bract. 

ibid.) the huſband ſeems to have ſaid, with 
* all my lands and tenements I thee'endow ;* 
and then they all became liable to her dower. 


When he endowed her with perſonalty only, 


was ſeiſed of at the time of the eſpouſals, and no other; unleſs 


acquiſitions a; and, if the huſband had no lands, an endowment 


and, * A IV. Littleton Ow it 1 ex- 


he uſed to ſay, a all my 1 goods 


| **{or, as the Saliſbury ritual has it, with all 
4 wvorldly chatel) I thee endow ;” which 


intitled the wife to her thirds, or pars ra- 


 tionabilis, of his perſonal eſtate, which is 
provided for by magna carta, cap. 26. and 
will be farther treated of in the concluding 


chapter of this book : though the retaining 


this laſt expreſſion 1 in our modern liturgy, if 
of any meaning at all, can now refer only 


to the right of maintenance, which ſhe ac- 


perſonalty. Ts. 0 

1 A.D.1216. c. 7. edit. Oxon. 

r Affignetur autem ei pro dote ſua tertia pars 
totius terrae mariti ſui quae ſua fuit in vita 


ſua, nifi de minori dotata fuerit ad 92 8 c- 


clefiae. c. 7. (Tbid.) 

»Bract. ubi ſupr. Britton. c. 101, das. 

Flet. J. 5. c. 23. F. 11, 12. 
t P. 7 Hen. I. 13, 14. 


quires during coverture, out of her huſband's 
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preſſly, that a woman may be endowed ad oftzum ecclefae with N Bf 
more than a third part“; and ſhall have her election, after her : 
huſband's death, to accept ſuch dower, or refuſe it and betake = 
herſelf to her dower at common law”. Which ſtate of uncertainty 5 5 — 
was probably the reaſon, that theſe ſpecific dowers, ad oſtium ec- | _ 
clefiae and ex aſſenſu patris, have fince fallen into total diſuſe. bs 1 


T PROCEED therefore to confider the method of endowment, - „ A 
or aſſigning dower, by the common law, which is now the only = bo 
uſual ſpecies. By the old law, grounded on the feodal exactions, 3 | =_ 
a woman could not be endowed without a fine paid to the lord: | 

neither could ſhe marry again without his licence; leſt ſhe ſhould = 
contract herſelf, and ſo convey part of the feud, to the lord's 
enemy *. This licence the lords took care to be well paid for ; 
and, as it ſeems, would ſometimes force the dowager to a ſecond — 
marriage, in order to gain the fine. But, to remedy theſe op- 
preſſions, it was provided, firſt by the charter of Henry I, and 
afterwards by magna carta, that the widow ſhall pay nothing 
for her marriage, nor ſhall be diſtreined to marry afreſh, if ſhe 1 
chooſes to live without a huſband ; but ſhall not however marry | _— 
againſt the conſent of the lord : and farther, that nothing ſhall 1 


forty days are called the widow's guarentine ; a term made ufe of 4 oh wt. bete, b. of _— 
in law to ſignify the number of forty days, whether applied to“ of. co hehe? wrt = 
this occaſion, or any other *. The particular lands to be held in“ Cfrecr07 FE . = 
dowier, muſt. be aſſigned' by the heir of the huſband, or his“ e,. eee. ; 2 . x 
guardian; not only for the ſake of notoriety, but alſo to entitle eben, gear 2 1 0 
the lord of the fee to demand his ſervices of the heir, in reſpect 2 
of the lands ſo held. For the heir by this entry becomes tenant _ 


5. 39. F. N. B. 150. | It fignifies, in particular, the forty | - 
T4, 41. 1 days, which perſons coming from infected ; "a. 
"Mite. ©. 1. $6 $ countries are obliged to wait, before they En. | E: 
? ubi ſupra. Ns, are permitted to land in England, 
® cap. 7. d Co. Litt. 34, 35. 
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thereof to the lord, and the widow is immediate tenant to the 
heir, by a kind of ſubinfeudation or under-tenancy, completed 
by this inveſtiture or aſſignment: which tenure may ſtill be cre- 
od notwithſtanding the-. ſtatute of quia emprores, becauſe the 
heir parts not with the fee-ſimple, but only with an eſtate for 
life. If the heir or his guardian do not aſſign her dower within 
the term of quarentine, or do aſſign it unfairly, ſhe has her re- 
medy at law, and the ſheriff is appointed to aſſign it. If the 
thing of which ſhe is endowed be diviſible, her dower muſt be 
ſet out by metes and bounds ; but, if it be indiviſible, ſhe muſt 
be endowed ſpecially ; as, of the third preſentation to a church, 
the third toll-diſh-of .a mill, the third part of the profits of an 
office, the third ſheaf of tithe, and the like“. 


Ur on preconeerted marriages, and in eſtates of conſiderable 
conſequence, tenancy in dower happens very ſeldom : for, the 
claim of the wife to her dower at the common law diffuſing it- 
felf fo extenſively, it became a great clog to alienations, and was 
otherwiſe inconvenient to families. Wherefore, ſince the altera- 
tion of the antient law reſpecting dower ad oftzum ecclefrae, which 
hath occaſioned the intire diſuſe of that ſpecies of dower, join - 
tures have been introduced in their ftead, as a bar to the claim at 
cemmon law. Which leads me to enquire, laftly, _ 
g Fg 

. How dower may be. barred or prevented. A widow may 
be barred of her dower not only by elopement, divorce, being an 
alien, the treaſon of her huſband, and other diſabilities before- 
mentioned, but alſo by detaining the title deeds, or evidences of 
the eſtate from the heir; until ſhe reſtores them *: and, by the 
ſtatute of Gloceſter f, if , dowager alienes the land aſſigned her 
for dower, ſhe forfeits it 40% facto, and the heir may recover it 
by action. A woman alſo may be barred of her dower, by levy- 
ing a fine or ſuffering a recovery of the lands, during her cover- 


e Co. Litt. 34. 35. 2 - © Ibid. 39. 
4 Thid. 32. 290 f 6 Edw. I. c. 7. 
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| Hut the moſt uſual method of barring dowers is by join- 
cures as ee * the ſtatute 27 Hen. VIII. c. 10. 


A JOINTURE, which ſtrictly ſpeaking 6gnifes a joint- 8 


Uümited to both huſband and wife, but in common acceptation 


extends alſo to a ſole eſtate, limited ta the wife only, is thus de- 
fined by fir Edward Coke“; «<a competent livelyhood of freehold 
« for the wife, of lands and tenements; to take effect, in profit 
or poſſeſſion, preſently after the death of the huſband; for the 
life of the wife at leaſt.” This deſcription is framed from the 

purview of the ſtatute 27 Hen. VIII. c. 10. before- mentioned 


commonly called the ſtatute of uſes, of which we ſhall ſpeak 


fully hereafter. At | carry 4 aq only to obſerve, that, before 
the making of that ſta 3 greateſt part of the land of Eng- 
land was conveyed to uſes; the property or poſſeſſion of the ſoil 
being veſted in one man, and the 2/6, or profits thereof, in an- 
other ; whoſe directions, with regard to the diſpofition thereof, 


the former was in conſcience obliged to ſollow, and might be 
compelled by a court of equity to obſerve. Now, though ahuſ- 


band had the w/e of lands in abſolute fee-fimple, yet the wife was 
not entitled to any dower therein; he not being /erſed thereof: 
wherefore it became uſual, on marriage, to ſettle by expreſs deed 
ſome ſpecial eſtate to the uſe of the huſband and his wife, for 
their lives, in Joint-tenancy or jointure ; which ſettlement would 


be a proviſion for the wife in caſe ſhe ſurvived her huſband. At 


length the ſtatute of uſes ordained, that ſuch as had the »/e of 
lands, ſhould, to all intents and -purpoſes, be reputed and taken 


to be abſolutely ſeiſed and poſſeſſed. of the ſoil itſelf, In conſe- 
- quence of which legal ſeifin, all wives would have become dow 


ö able of ſuch lands as were held to the uſe of their huſbands, and 
alſo entitled at the fame time to any ſpecial lands that might be 


| ſettled in jointure; had not the ſame ſtatute provided, that upon 
making ſuch an eſtate in jointure to the wife before marriage, 

ſhe ſhall be for ever precluded from her dower ', But then thee 
| 4 Fig. of ror 6 : pI: S 5 * 4Rep. 1,2. 48 5 
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four roquiſites x muſt be punctually obſerved. 1. The jointure muſt 
take effect immediately on the death of the huſband. 2. It muſt 
be for her own life at leaſt, and not pur auter vie, or for any term 
of years, or other ſmaller cſtate. It muſt be made to herſelf, 
and no other in truſt for her. 4. It mer be made, and ſo in the 
deed particularly expreſſed to be; in ſatisfaction of her whole 
dower, and not of any particular part of it. If the jointure be 
made to her after marriage, ſhe has her election after her huſband's 
death, as in dower ad gfium ecclfiae, and may either accept it, 


or refuſe it and betake herſelf to her dower at common law ; for 
ſhe was not capable of conſenting to it during coverture. And 
if, by any fraud or accident, a jointure made before marriage 
proves to be on a bad title, and the jointreſs is evicted, or furned | 
out of poſſeſſion, ſhe ſhall then (by the proviſions . of the ſame 
8 ee have _ dower bro tanto at the common law * 565 


Turns are ; fore advantages attending tenants in 5 that 
do not extend to jointreſſes; and ſo, vice verſa, jointreſſes are in 
ſome reſpects more privileged than tenants in dower. Tenant in 
dower by the old common law is ſubject to no tolls or taxes; and 
hers is almoſt the only eſtate on which, when derived from the 
nt s debtor, the king cannot diſtrain for his debt; if contracted 
during the coverture . But, on the other hand, a widow may 
enter at once, without any formal proceſs, on her jointure land; 


5 ae eee i ee e which a 


* Theſe — previous to mar- 
| riage, ſeem to have been in uſe among the 


antient Germans, and their kindred nation 
the Gauls. Of che former Tacitus gives us 


« Dotem non uxor marito, /ed | 


tis account. 
* rer maritus affert : interſunt parentes at 
«s fropingui, et munera probant.” (de or. 
Dom c. 18.) And . Cacſar, Car bello Gallico, 


4 6. c. 18. haz given us the terms of a 
marriage ſettlement among the Gauls, as 


nicely calculated as any modem jointure. 


ir, quantas fecunias ab uxoribus dotis no- 
mie acceperunt, tantas ex ais bonis, aeſti» | 


dd 4 cum "Ac Amano, 
. © Hyjur omnis pecuniac conjunfim ratio babe- 
tur, fructuſue fervantur. Uter eorum vita 


c /uperarit, ad eum pars utriuſque cum Frucs 
t 2;bus ſuperiorum temporum perwenit.” The 


dauphin's cammentator. on: Caefar ſuppoſes | 


that this Gauliſh cuſtom was the, ground of 


the new regulations made. by Juſtinian 
(Nev. 97.) with regard to the proviſion for 


widows among the Romans: but ſuxely there 
is as much reaſon to ſuppoſe, that it gave 


the hint for our ſtatutable jointures. 


n a. F. N. B. 1560. 
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| 139 
jointure i in many points reſembles ; and the reſemblance was ſtill 
greater, while that ſpecies of dower continued in it's primitive 
ſtate: whereas no ſmall trouble, and a very tedious method of 
| proceeding, is neceſſary to compel a legal aſſignment of dower *. 
| And, what is more, though dower be forfeited by the treaſon of 
| e huſband, yet lands ſettled in jointure remain unimpeached 
to the widow *. Wherefore fir Edward Coke very juſtly gives 
tit the preference, as being more ſure and ſafe to the widow, 
than even dower 4d 9 oftum ecclefiae, the moſt eligible ſpecies of 


_ * » 1 
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F Os. ESTATES, LESS THAN: FREEHOLD. 


—_— :  _ F eſtates, that are leſs than freehold, there are three ſorts ; 
—_ Rp ' I. Eftates for years: 2, Flender at will: 3. Eſtates by 
—_  . - US, ſufferance. | | 
—_— 25 5 1 As eſtate for years is a contract for the poſſeſſion of lands 
—_— or tenements, for ſome determinate period: and it happens where 
_— — . a man letteth them to another for the term of a certain number 


5 5 OY e of years, agreed upon between the leflor and the leſſee , and 


=_ | ttz lei enters 3 b If the leaſe be but for half a year, 

—_ 1 or a quarter, or any leſs time, this leſſee is reſpected as a tenant 
_ | for years, and is tiled fo in ſome legal proceedings; a year being 
—_ 8 the ſhorteſt term which the law in this caſe takes notice of ©. 

=—_ os And this may, not improperly, lead us into a ſhort explanation 
| EL | r the diviſion and calculation of time by the * law. 


* 


= - "Ty E Gps, of a year is a determinate and 1 period, 
— PL os confiſting commonly of 365 days : for, though i in biſſextile or 


We may hete remark, once for all, that | whom it is made: the donor is one "I 
the terminations of *—or” and ee“ giveth lands in tail; the donee is he who 
5 a : obtain, in law, the one an active, the other receiveth it: he that granteth a leaſe is de- 
Ro | | a paſſive fignification ; the former uſually nominated the leſſor ; and he to whom it 
. | „ denoting the doer of any act, the litttes him is granted the leſſee. | Cin. 9.57. 0 
p do whom it is done. The feoffor is he that ® 7bid. 58. 

$67 2 maketh a feoffment ; the feoffee is he to *© Nbid.67. 
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leap-years it conſiſts properly of 366, yet by the ſtatute 21 Hen. III. 
the increaſing day in the leap-year, together with the preceding 
day, ſhall be accounted for one day only. That of a month is 
more ambiguous-: there being, in common uſe, two ways of 
_ calculating months; either as lunar, conſiſting of twenty eight 
days, the ſuppoſed revolution of the moon, thirteen of which 


make a year; or, as calendar months, of unequal lengths, ac- 
cording to the Julian diviſion in our common almanacs,. com- 


are only twelve. A month in law is a lunar month, or twenty 


eight days, unleſs otherwiſe expreſſed; not only becauſe it is . 


ways one uniform period, but becauſe it falls naturally into a 
quarterly divifion by weeks. Therefore a leaſe for twelve 
months” is only for forty eight weeks; but if be for * 4 twelve- 
month” in the ſingular number, it is good for the whole year- 

For herein the law recedes from it's uſual calculation, becauſe 
the ambiguity between the two methods of computation ceaſes ;: 
it being generally underſtood that by the ſpace of time called. 
thus, in the ſingular number, a twelvemonth, is meant the whole: 
year, conſiſting of one ſolat revolution. In the ſpace of a day all 
the twenty four hours are uſually reckoned ; the law generally re- 
jecting all fractions of a day, in order to avoid diſputes . There-- 
fore, if I am bound to pay money on any certain day, I diſcharge: 


the obligation if I pay it before twelve O clock at night; after 
which the following day commences. But. to return to eſtates 


Tax8x eſtates were originally granted. to mere farmers: or 


0 


huſbandmen, who every year rendered ſome equivalent in money, 


proviſions, or other rent, to the leſſors or landlords; but, in or- 
der to encourage them to manure and cultivate the ground, they 


| had a permanent intereſt granted them, not determinable at the 


will of the lord. And yet their poſſeſſion was eſteemed of ſo 


little conſequence, that they were rather conſidered as the bailiffs 
or ſervants of the lord. who were to receive and, account for the 


6 Kep. 61, 3jö;öẽl x SID 
profits,. 
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profits at a ſettled price, than as having any property of their 


own. And therefore they were not allowed to have a freehold 


eſtate: but their intereſt (ſuch as it was) veſted after their deaths . » 


in their executors, who were to make up the accounts of their 


teſtator with the lord, -and his other creditors, and were intitled 
to the ſtock upon the farm. The leſſee's eſtate might alſo, by 
the antient law, be at any time defeated, by a common recovery 


ſuffered by the tenant of the- freehold * ; Which annihilated all 
leaſes for years then ſubſiſting, unleſs der wardg renewed by the 


recoveror, whoſe title was e OO to n e er 


thoſe leaſes were page View: 


Wa ILE os "I years were thus precarious, it is no o wonder 
that they were uſually very ſhort, like our modern - leaſes: upon 
rack rent; and indeed we are told s that by the antient law no 


leaſes for more than forty years were allowable, becauſe any longer 


poſſeſſion (eſpecially when given without any livery declaring the 


nature and duration of the eſtate) might tend to defeat the in- 


heritance.. Yet this law, if it ever exiſted, was ſoon antiquated : 8 
for we may obſerve, in Madox's collection of antient inſtru- 
ments, ſome leaſes for years of a pretty early date, which conſi- 


1 derably exceed that period; and long terms, for three hundred 


at leaſt, were certainly i in uſe in the time of Edward III., 


| and probably of Edward I*. | But certainly, when by the ſtatute 
21 Hen. VIII. c. 15. the termor (that is, he who is intitled to the. 
term of years) was protected againſt theſe fictitious recoveries, 
and his intereſt rendered ſecure and permanent, lon g terms began | 


to be more frequent than before; and were afterwards extenſively 


introduced, being found extremely convenient for family ſettle- 


ments and mortgages: continuing ſubject, however, to the ſame 


rules of e and wht 155 an ee to e 


7 Co. Liti: 3 8 | Ho : 9 $ 8 55 D. 1429. © © © 5 „ Bid. . 15 N 


Mirror. c. 2. Ss 27. _ Litt. 45, 46. * 148. for fifty years, 7 Edu. I, 
bh Madox Formulare Anglican. \ n*. 239, 32 Aff. pl. 6. | | 
fol. 140. Demiſe for eighty years, 2 1 Ric. II. * Stat. of mortmain, 7 Edw. I. ; 


* 
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as when they were little better than, | tenancies at ha will of the 
ARR | * ä 10 


Ey VE RY. . eſtate which muſt expire at a potion certain and pre- 
fixed, by whatever words created, is an eſtate for years: And. 
therefore this eſtate 1s frequently called a term, terminus, becauſe 
it's duration or continuance is bounded, limited, and determined : 
for every ſuch eſtate muſt have a certain beginning, and certain 
end!, But id certum eft, quod certum reddi poteft > therefore if a 
man make a leaſe to another, for fo many years as J. S. ſhall 
name, it is a good leaſe for years »ʒñ for though it is at preſent. 
uncertain,. yet when J. S. hath Wee the years, it is then re- 
duced to a certainty. If no day of commencement is named in 
the creation of this eſtate, it begins from the making, or delivery, 
of the leaſe”. A leaſe for ſo many years as J. S. ſhall live, is 
void from the beginning“; for it is neither certain, nor can ever 
be reduced to a certainty, during the continuance of the leaſe. 
And the ſame doctrine holds, if a parſon make a leaſe of his glebe. 


for ſo many years as he ſhall continue parſon of Dale; for this i is 


till more uncertain. But a leaſe for twenty or more years, if ].S. 
thall fo long live, or if he ſhall ſo long continue parſon, is good” : 
for there is a certain period fixed, beyond which it cannot laſt; 5 


though it may determine waere on 50s * of 155 8. or his | 


1 to be Pony: there. i 


Wz hens befirs 83 3 3 to alig n che rea- 
ſon of, the inferiority in which the law places an * for years, 


when compared with an eſtate for life, or an inheritance : : ob- 


= that an eſtate for life, even it be pur auter vie, is a free- 
hold; but that an eſtate for a thouſand years is only a chattel, 


and reckoned part of the perſonal eſtate 1. Hence it follows, that 
a leaſe for years may be made to commence in futuro, thou gha 


leaſe for life cannot. As, if I grant lands to Titius to bla from 


1 Co. Lit. 8 W 45. 
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1 44. Way Te io wird Boox II. 
Michselmas next for twenty years, this is good; but to hold from 


Michaelmas next for the term of his natural life, is void. For. 


no eſtate of freehold can commence in futuro; becauſe it cannot 


be created at common law: without livery of ſeiſin, or corporal 


poſſeſſion of the land: and corporal poſſeſſion cannot be given of 


an eſtate now, which is not to commence now, but hereafter *. 
And; becauſe no livery of ſeiſin is neceſſary to a leaſe for years, ſuch 


leſſee is not (aid to be „Hd. or to have true legal ſeiſin, of the 


lands. Nor indeed does the bare leaſe veſt any eſtate in the leſſee; 
but only gives him a right of entry on the tenement, which 


right is called his intereft in the term, or intereſſe termini : but 


when he has actually fo entered, and thereby accepted the grant, 


the eſtate is then and not before veſted in him, and he is poſſeſſed, 


not properly of the land, but of the term of years *: the poſſef- 
8 or ſeiſin of the land remaining ſtill in him who hath the free- 


hold. Thus the word, term, does not merely fignify the time 


ſpecified in the leaſe, but the eſtate alſo and intereſt 2 paſſes 
by that leaſe: and therefore the term may expire, during 
continuance of the tine; as by ſurrender, forfeiture, - IE the 
like. For which reaſon, if I grant a leaſe to A for the term of 


' three years, and after the-expiration.of the faid term to B for fix 
years, and A ſurrenders or forfeits his leaſe at the end of one 
year, B's intereſt ſhall immediately take effect: but if the re- 


mainder had been to B from and after the expiration of the ſaid 


| three years,' or from and after the expiration of the ſaid time, in 
this caſe B's intereſt will not commence till the time is wy 
elapfed, whatever n become of A's term *. 1 


Texan T. tor term of years hath incident to, and inſcpatable 


from his eſtate, unleſs by ſpecial agreement, the ſame eſtovers, 


which we formerly obſervedꝰ that tenant for life was entitled to; 


_ that is to fay, houſe - bote, fire-bote, b and OI” 


terms which have been — —_— £ 
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Ch. 9 > SEEN af 
Wi TH 1 to benen, or r profits of: land fied by 
tenant for years, there is this difference between him, and tenant 
for life : that where the term of tenant, for years depends upon 
a certainty, as if he holds from midſummer for ten years, and 
in the laſt year he ſows a crop of corn, and it is not ripe and cut 
before midſummer, the end of his term, the landlord ſhall have 
it; for the tenant knew the expiration of his term, and there- 
fore it was his own folly to ſow what he never could reap the 
profits of 7. But where the leaſe for years depends upon an un- 
certainty; as, upon the death of the leſſor, being himſelf only 
tenant for life, or being a huſband ſeiſed in right of his wife; or 
if the term of years be determinable upon a life or lives; in all 
theſe caſes, the eſtate for years not being certainly to expire at a 
time foreknown, but merely by the act of God, the tenant, or | 
his executors, ſhall have the emblements in the ſame manner, | "+ 
that a tenant for life or his executors ſhall be intitled thereto *. | 5 | 
Not fo, if it determine by the act of the party himſelf; as if te- 
nant for years does any thing that amounts to a forfeiture: in | 
which caſe the emblements ſhall go to the leſſor, and not to the | LN 9 0 
leſſee, who hath determined his eſtate by his own default *. 8 ö | | 
II. Tu! E Godoid ſpecies of e not Seele are eſtates at | 
will, An eſtate at will is where lands and tenements are let by i 
one man to another, to have and to hold at the will of the leſſor; 
and the tenant by force of this leaſe obtains poſſeſſion *. Such 
tenant hath no certain indefeaſible eſtate, nothing that can be af- 
ſigned by him to any other; for that the leſſor may determine 
his will, and put him out whenever he pleaſes. But every eſtate 
at will is at the will of both parties, landlord and tenant, ſo. that 
either of them may determine his will, and quit his connexions 
with the other at his own pleaſure . vet this muſt be underſtood | 
with ſome reſtriction. ＋ ot, if the tenant at will ſows his land. 5 | 


7 Litt. f. 68. „„ d Litt. F. 68. 3 4 
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and the landlord before the corn is ripe, or before it is reaped, 

. puts him out, yet the tenant ſhall have the emblements, and free 

5  ifigfeſs, egreſb, and repreſs, to eut and carry away the profits 

And this for the ſame teaſon, upon which al the caſes of emble - 

ments turn; vis. che point of uncertainty : ſince the tenant 

5 1 could hot poſſibly know when his landlord would determine his 
will, and therefore could make no againſt it; and having 
| : : _ fown the land, which is for the good of the public, upon 4 rea- 
5 * , Gable tion, the law will not ſuffer him to be a loſer by 
tit. But it is otherwiſe, and upon reaſon equally good, where the 
4. meant himſelf determines the 8 _ in this Caſe the landlord 

3 FF EV 


8 WH AP aft Geb or dos not, amount to a determination of 
| me will en either fide, has formerly been matter of great debate 
N in eur eourts. But it is now, I think, ſettled, that (beſides the 
preſs determination ef the leſſor's will, by deelaring that the 
leſſes ſhall hold o longer; which muſt either be made upon the 
land 5; or notice muſt be given to the lefſee®) the exertion of any 
0 of ownerthip by the leflor, as entring upon the premiſes 
and cutting timber®, taking a diſtreſs for rent and impounding 
them thereon, or ra a feoffment, or leaſe for years of the 
land to commenee immediately *; any act of deſertion by the 
; leſſee, as aſſigning his eſtate to another, or dommitting waſte, 
| Which is an act inconſiſtent with ſuch a tenure ; or, which is 
ED wH ar omiinn, the death or-outlawry; of either leſſor or tefles'®; 

Sfp E patina: etermir the eſtate ut will. | 


s Þ z -» *, F * 


15 pO 1 Ty E law i 1s hewevet crefal, ai nd „ fadden 8 of | 


Cr dhe will by ene party ſhall tend to the manifeſt and unforeſeen 
| 8 ver Tho ee, e r 
Fo. ; „„ U Tr gs * | Kell N 860. 21. 88. 
EE OLE | 1 id. . 3 Co. Lite. 3 7. 5 
_— e I | 7 Co. Litt. e. 
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before - mentioned; and, by a parity of reaſon, the leſſee after the 
determination of the leſſor's will, ſhall have reaſonable ingreſs 

and egreſs to fetch away his goods and utenſils“. And, if rent be 
payable quarterly or half-yearly, and the leſſee determines the 
will, the rent ſhall be paid to the end of the current quarter or 
half-year*. And, upon the ſame principle, courts of law have 
of late years leant as much as poſſible againſt conſtruing demi- 
' ſes, where no certain term is mentioned, to be tenancies at will; 


147 


but have rather held them to be tenancies from year to year ſo 


long as both parties pleaſe, eſpecially where an annual rent is re- 
ſerved : in which caſe they will not ſuffer either party to deter- 


mine the tenaney even at he end of tho n without teaſonable 


© ts 


notice to the other. _ 


in 


general expreſſed in the court rolls to be, yet that will is qua- 


lified, reſtrained, and limited, to be exerted 3 to the cuſ- 


tom of the manor. This cuſtom, being ſuffered to grow up by 


the lord, is looked u pon as the evidence and interpreter of his 


will: his will is no longer arbitrary and precarious; but fixed 
and aſcertained by the ae ae be the ſame, and no other, that 
has time out of hind been exerciſed and declared by his anceſtors. 
A copyhold tenant is therefore now full as properly a tenant by 
the cuſtom, as a tenant at will, the cuſtom having ariſen from a 
ſeries of uniform wills. And therefore it is rightly obſerved by 


* 
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| 1 to be en. by . tenants ee Pr 14 according to 
particular cuſtoms eſtabliſhed in their reſpective diſtricts; there- 
fore, though they till arg held at the will of the lord, and ſo gre 
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"ſg ch l in nature as in name: for although ſoine be called 


«.copyholders, ; ſome > cuſtomary, ' ſome tenants by the virge, ſome 
«baſe tenants, ſoine bond tenants, and ſome by one name and 
< ſore by another, yet do they all agree in ſubſtance and kind of 
« tenure: all the ſaid lands are holden in one general kind, that 
1 is, by cuſtom and continuance of time; and the diverſity of 
4 their names not 5 the nature of their tenure.” 0 | 


"44 607 * 23 2 l ON f * N 7 


Al MOST every + copyhols tenant being therefore thus 6 tenant 
at the will of the lord according to the cuſtom of the manor ; 
which cuſtoms differ as much as the humour and temper of the 


reſpeRive antient lords, (from whence we may account for their 


great variety) ſuch tenant, I ſay, may have, ſo far as the cuſtom 


warrants, any other of the eſtates or quantities of intereſt, which 
we have hitherto conſidered, or may hereafter conſider, to hold 
united with | 
many manors, be tenant in fee-fimple, in fee- tail, for life, by 
the curteſy, in dower, for years, at ſufferance, or on condition : 
ſubj ect however to be deprived of theſe eftates upon the concur- 
rence of thoſe circumſtances which the will of the lord, promul- | 


his cuſtomary. eſtate at will. A copyholder may, in 


ged by immemorial cuſtom, has declared to be a forfeiture or ab- 
ſolute determination of thoſe intereſts; as in ſome manors the 


want of iſſue male, in others the cutting down timber, the non- 
payment of a fine, and the like. Vet none of theſe intereſts - 
amount to freehold ; for the freehold of the whole manor abides - 


always in the lord only *, who hath granted out the uſe and oc- 
cupation, but not the corporal ſeiſin or true poſſeſſion, of cer- 


| tain 5 and ee cup to os his en tenants; at 


will.” | : ns N 1 
Tx: E 8 of eine are na out t this gn ke kind 
of intereſt, ſo that the ſame man ſhall, with regard to the ſame 


land, be at one and the fame time tenant in fee-fimple and alſo 
tenant at the lord's will, ſeems to have ariſen from the nature of 


vilenage t tenure ; in which a grant of any eſtate of eben. or 
„Lit. $. 81. 2 Inſt. 325. 


even 


Ch. . 2 5 of THINGS, „ 


even for years abſolutely, was an immediate enfranchiſement of 


the villein *: The lords therefore, though they were willing to 
enlarge the intereſt of their villeins, by granting them eſtates 
which might endure for their lives, or ſometimes be deſcendible 
to their iſſue, yet did not care to manumit them entirely; and 
for that reaſon it ſeems to have been contrived, that a power of 
reſumption at the will of the lord ſhould be annexed to theſe 
grants, whereby the tenants were ſtill kept in a ſtate of villenage, 
and no freehold at all was conveyed to them in their reſpectiue 


lands: and of courſe, as the freehold of all lands muſt neceſſa- 


fily reſt and abide ſomewhere, the law ſuppoſes it to continue and 


remain in the lord. Afterwards, when theſe villeins became 


modern copyholders, and had acquired by cuſtom a ſure and in- 
defeaſible eſtate in their lands, on performing the uſual ſervices, 
but yet continued to be ſtiled in their admiſſions tenants at the 

will of the lord, --- the law ſtill ſuppoſed it an abſurdity to allow, 
that ſuch Ac were thus nominally tenants at will could have any 


| freehold intereſt : and therefore continued, and ſtill continues, 
to determine, that the freehold of lands ſo holden abides in the 


lord of the manor, and not in the tenant ; for though he really 
holds to him and his heirs for ever, yet he is alſo ſaid to hold at 
another's will. But, with regard to certain other. copyholders, of 
free or privileged tenure, which are derived from the antient te- 
nants in villein- ſocage , and are not faid to hold at 7he will of the 
lord, but only according Fo 7he cuſtom of the manor, there is no 
ſuch abſurdity in allowing them to be capable of enjoying a free- 


hold intereſt; and therefore the law doth not ſuppoſe the freehold 


of ſuch lands to reſt in the lord of whom they are holden, but in 
the tenants themſelves who are allowed to haye + a freehold in- 
tereſt, though not a a freehold tenure. ng EY 


- 


 HowEeveR, in common cafes, 1 e are fill 


ranked os the yas ment e among tenancies at 


l Mirr. & 4. f. 28. Lit. 5. 204, 5,6. 9 Rep. 76. Co. Lin. 59. Co. Copyt. + 32. 


* See page 98, Go. Cro. Car. 229. 1 Roll. Abr. 562. 2 Ventr. | 


* Fitzh. Abr. tit. corone. 310. cuſtom, 12. 143. Carth. 432, Lord Raym. 1225. 


* 


Bro. Aer. tit. cuſtom. 2. 17. tenant per copie. 22. | will ; 


1 
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will; though tw which is the life of the common law, has 


_ eſtabliſhed a permanent property in the copyholders, who were 
formerly nothing better than bondmen, equal to that of the lord 


| himſelf, in the e holden of the manor-: _ nay ſometimes 


even ſuperior; for we may now look upon a copyholder of in- 


theritance, with a fine certain, to be little * to an abſolute 


freeholder in point of intereſt, and in other reſpects, particularly 


in the elearneſs and ſecurity © * 11 men to bay PR pg in 2 
, len ne 8 
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II. AN eſtate at ere 1s ain: one comes into poſe 


| Gon of land by lawful title, but keeps it afterwards without any 


title at all. As if a man takes a leaſe for a year, and, after the 


year is expired, continues to hold the premiſes without any freſh | 


leave from the owner of the eſtate. Or, if a man maketh a leaſe 


at will, and dies, the eſtate at will is thereby determined ; but if 
the tenant continueth poſſeſſion, he is tenant at ſufferance v. But 


no man can be tenant at ſufferance againſt. the king, to whom no 


» Jaches, or neglect, in not entering and ouſting the tenant, is ever 


imputed by law: but his tenant, ſo holding over, is conſidered 


as an abſolute intruder *. But, in the caſe of a ſubject, this eſtate 
may be deſtroyed whenever the true owner ſhall make an actual 
entry on the lands and ouſt the tenant; for, before entry, he 


by ſuffer- 


cannot maintain an action of treſpaſs againſt the tengn 
ance, as he might againſt ; a ſtranger” : and the realt 


1{0N- is, becauſe 


ſumes no wrong in any man) will ſuppoſe him to continue u 
a title equally lawful; unleſs the owner of the fond by ſome 
public and avowed act, ſuch as entry is, will declare his conti- 


nuance to be tortious, or, in common language, WIR 


Tu! Us Kunde 4 law, with regard to tenants by en ; 


and landlords are obliged in theſe caſes to make formal entries 
= upon their lands * K and recover Fan by the legal proceſs of 


* oo. Uu N ? | % ERnE | ' hs 


ejectment: 
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the tenant being once in by a lawful title, the law (which pre- 


39 


1 


ejectment: and at the utmoſt, by the common law, the tenant 
was bound to account for the profits of the land ſo by him de- 
tained. But now, by ſtatute 4 Geo. II. c. 28. in caſe any tenant 
for life or years, or other perſon claiming under or by colluſion 
with ſuch: tenant, ſhall wilfully hold over after the determination 
of the term, and demand made in writing for recovering the poſ- 
ſeſſion of the premiſes, by him to whom the remainder or rever- 
ſion thereof ſhall belong; ſuch perſon, ſo holding over, ſhall pay, 
for the time he continues, at the rate of double the yearly value 
of the lands fo detained. , This has almoſt put an end to the 
practice of tenancy by ſufferance, unleſs with the tacit conſent of, 
the owner of the tenement... | : 
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diviſions of eſtates, in point of inte- 


O reſt, which we have conſidered in the three precedin 8 


_—_ ER, 7 chapters, there is alſo another ſpecies ſtill remaining, w 
| © called an eſtate upon condition ; being ſuch whoſe exi 
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on breach of ich condition it is lawful for the grantor, or his 
heirs, to ouſt him, and grant it to another perſon ©. For an of- 
fice, either public or private, may be forfeited by miſcuſer or non- 
uſer ; both of which are breaches of this implied condition. 1. By 
miſcuſer, or abuſe; as if a judge takes a bribe, or. a park-keeper 
kills deer without authority. 2. By non-uſer, or neglect; which in 
public offices, that concern the adminiſtration of juſtice, or the 
commonwealth, is of itſelf a direct and immediate cauſe of for- 
feiture: but non-uſer of a private office is no cauſe of forfeiture, 


unleſs ſome ſpecial damage is proved to be occaſioned thereby *.. 


For in the one caſe delay muſt neceſſarily be occaſioned in the af- 
fairs of the public, which require a conſtant attention; but, pri- 
vate offices not requiring ſo regular and unremitted a ſervice, the 
temporary neglect uf them is not neceſſarily productive of miſ- 
chief; upon which account:ſome ſpecial lo — be proved, in 
order to vacate theſe. Franchiſes alſo, being regal privileges in 

the hands of a ſubject, are held to be granted on the ſame con- 


dition of making a proper uſe of them; and therefore they may 


be 1 and: mne _ e by abuſe: or * neglect 1 
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are given by law of life eſtates and others; for any acts done by 
the tenant himſelf,” that are incompatible with the eſtate which 
he holds. As if tenants; for life or years enfeoff a ſtranger in fee- 
ſimple: this is, by the common law, a forfeiture of their ſeveral 
eſtates ; being a breach of the condition which the law annexes 
theteto, iz. that they ſhall not attempt to create a greater eſtate 
than they themſelves are entitled tof. So if any tenants for years, 
for life, or in fee, commit a felony ; the kin g or other lord of 
the fee is entitled to have their tenements, becauſe their eſtate is 
determined by the breach of the condition, . that they ſhall not 


commit 0 which the law tacitly annexes to every feodal 
dona tion | | 
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II. Ax eſtate on condition expreſſed in the grant itſelf, is 
where an eſtate is granted, either in fee-ſimple or otherwiſe, » 
with an expreſs q tion annexed, whereby the eſtate granted 4 
either commence, be enlarged, or be defeated, upon per- 
formance or breach of ſuch qualification or condition . Theſe 
conditions are therefore either precedent, or ſubſequent. Precedent 


are ſuch as muſt ha or be no eh before the eſtate can | 
Thus, if an eſtate | 
B, the marriage is a precedent condi 
eſtate 18 veſted in A. Or, if x man 
tain rent and 
it ſh ful for him 
eſtate; in this caſe the grantee and his heirs have an eſtate upon 
nd ent, which is defeaſible if the condition be not 
claſs may alſo be referred all baſe 
fees; and fee-fimples conditional at the common a w-. 
cſtite co a man and his "the manor of Date, is an 
s continue tenazits of that 
e granted at this day to 
grantees do not marry, 1 the And, on the breach of | 
Co. Litt. 201. nz hs * Litt. 5.325. „„ / 
> Show. Parl. Caſ. 83, Sc. a L See pag. 109, 110, H4. | | 
Co. Litt. 217. | 5 
een ee 2 | | 3 
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of theſe ſubſequent conditions by the failure of theſe contingen- 

cies; by the grantee's not continuing tenant of the manor of 

Dale, by not having heirs of his body, or by not continuing ſole ; 

the eſtates which were reſpectively veſted in each grantee are £ 
vis ne and void. 


* 


A DISTINCTION is however made between a condition in 
| deed and a limitation, which Littleton = denominates alſo a condi-. 
tion in law. For when an eſtate is ſo expreſſly confined and li- 
mited by the words of it's creation, that it cannot endure for any 
longer time than till the contingency happens upon which the 
eſtate is to fail, this is denominated a limitation: as when land is 
granted to a man, /o long as he is parſon of Dale, or 0h1i/e he 
continues unmarried, or until out of the rents and profits he ſhall = 
have made 500 J. and the like. In ſuch caſes the eſtate deter- | 1 1 
mines as ſoon as. the contingency happens, (when he ceaſes to be  _- 
parſon, marries a wife, or has received the 5007.) and the next 
ſubſequent eſtate, which depends upon ſuch determination, be- | 
comes immediately veſted, without any act to be done by him 1 
who is next in expectancy. But when an eſtate is, ſtrictly ſpeak- >. 
ing, upon condition in deed (as if granted expreflly upon condition 
to be void upon the payment of 40/7. by the grantor, or /o that 
the grantee continues unmarried, or provided he goes to York, E 
Sc.“) the law permits it to endure beyond the time when ſuch | . 
contingency happens, unleſs. the grantor or his heirs or aſſigns - 
take advantage of the breach of the condition, and make either 
an entry or a claim in order to avoid the eſtate v. But, though 
ſtrict words of condition be uſed in the creation of the eſtate, yet 
if on breach of the condition the eſtate be limited over to a third 
perſon, and does not immediately revert to the grantor or his re- 
preſentatives, (as if an eſtate be granted by A to B, on condition 
that within two years B intermarry with C, and on failure thereof 2 _— 
then to D 1 his heirs) this the law conſtrues to be a limitation | 2 
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The RicnrTts Book II. 
and not a condition: becauſe, if it were a condition, then, upon 
the breach thereof, only A or his repreſentatives could avoid the 


eſtate by entry, and ſo D's remainder might be defeated by their 


negleCting to- enter; but, when it is a limitation, the eſtate of 
B determines, and that of D commences, the inſtant that the 


failure happens. So alſo, if a man by his will deviſes land to his 


heir at law, on condition that he pays a ſum of money, and for 
non- payment deviſes it over, this ſhall be conſidered as a limita- 


tion; otherwiſe no advantage could be taken of the non- payment, 


for none but the heir himſelf could have entered for a breach of 
| condition *. . | 


IN all theſe inſtances, of limitations or conditions ſubſequent, 
it is to be obſerved, that fo long as the condition, either expreſs 
or implied, either in deed or in law, remains unbroken, the 
grantee may have an eſtate of freehold, provided the eſtate upon 
which ſuch condition is annexed be in itſelf of a freehold nature ; 
as if the original grant expreſs either an eſtate of inheritance, or 
for life, or no eſtate at all, which is conſtructively an eſtate for life. 
For the breach of theſe conditions being contingent and uncer- 
tain, this uncertainty preſerves the freehold ; becauſe the eſtate 


is capable to laſt for ever, or at leaſt for the life of the tenant, 


ſuppoſing the condition to remain unbroken. But where the e- 


ſtate is at the utmoſt a chattel intereſt, which muſt determine at 
a time certain, and may determine ſooner, (as a grant for ninety 
nine years, provided A, B, and C, and the ſurvivor of them, 
ſhall fo long live) this {till continues a mere chattel, and is not, 
by it's uncertainty, ranked E eſtates of freehold. 


Ta ESE expreſs conditions, if they be impoſſible at the times * 
their creation, or afterwards become impoſſible by the act of God 
or the act of the feoffor himſelf, or if they be contrary to law, 
or repugnant to the nature of the eſtate, are void. In any of 


which caſes, if they be conditions Jubſequent, MER is, to be per- 


1 i Vent. 202. | Co. Litt. 42. 
-* .Cro. Eliz. 205. 1 Noll. Abr. 411. 
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formed after the eſtate is veſted, the eſtate ſhall become abſolute 
in the tenant. As, if a feoffment be made to a man in fee-ſimple, 

on condition that unleſs he goes to Rome in twenty four hours; 

or unleſs he marries with Jane S. by ſuch a day; (within which 
time the woman dies, or the feoffor marries her himſelf) or unleſs he 

kills another; or in caſe he alienes in fee; then and in any of ſuch 

caſes the eftate ſhall be vacated and determine : here the condi- 

tion is void, and the eſtate made abſolute in the feoffee. For he 

hath by the grant the eſtate veſted in him, which ſhall not be 

defeated afterwards by a condition either impoſſible, illegal, or 
repugnant *. But if the condition be precedent, or to be performed 
before the eſtate veſts, as a grant to a man that, if he kills an- 
other or goes to Rome in a day, he ſhall have an eſtate in fee; 

here, the void condition being precedent, the eſtate which de- 
pends thereon is alſo void, and the grantee ſhall take nothing by 
the grant: for * n no eſtate until the condition be per- 
formed. ä 8 


Tu E RE are Shows eſtates defeaſible upon condition 3 
that require a more nn notice. Such are 


III Es TAT Es held in e in gage, or W which are 
of two kinds, vivum vadium, or living pledge; and mortuum va- 
. dead pledge, or . 


VivumM vadium, or living pledge, is when a man borrows a 


a (ſuppoſe 200 J.) of another; and grants him an eſtate, as, of 
20 J. per annum, to hold till the rents and profits ſhall repay the 
ſum ſo borrowed. This is an eſtate conditioned to be void, as ſoon 
as ſuch ſum is raiſed. And in this caſe the land or pledge is ſaid 
to be living: it ſubſiſts, and ſurvives the debt; and, immediately 
on the diſcharge of that, reſults back to the borrower v. But 
mortuum vadium, a dead pledge, or mortgage, (which is much 
more common than the other) is where a man borrows of another 
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other incumbrances of the mortgagee (though that doubt has 


ot . We Nor Boox II. 


a ſpecific ſum (e. g. 200 J.) and grants him an eſtate in fee, on 


condition that if he, the mortgagor, ſhall repay. the mortgagee 
the ſaid ſum of. 200 J. on a certain day mentioned in the deed, 
that then the mortgagor may re-enter on the eſtate fo granted in 
pledge; or, as is now the more uſual way, that the mortgagee - 
ſhall re-convey the eſtate to the mortgagor : in this caſe the land, 
which is ſo put in pledge, is by law, in caſe of non-payment at 
the time limited, for ever dead and gone from the mortgagor; 


and the mortgagee's eſtate in the lands is then no longer. condi- 


tional, but abſolute. But, ſo long as it continues conditional, 
that is, between the time of lending the money, and the time 
allotted for payment, the mortgagee is called tenant in mortgage*, 
But, as it was formerly a doubt“, whether, by taking ſuch e- 
ſtate in fee, it did not become liable to the wife's dower, and 


been long ago over- ruled by our courts .of equity *) it therefore 
became uſual to grant only a long term of years, by way of mort: 
gage; with condition to be-yoid on re- payment of the mortgage- 
money: which courſe has been ſince continued, principally be- 
cauſe on the death of the mortgagee ſuch term becomes veſted in 
his perſonal repreſentatives, who alone are intitled in equity to 


receive the as e of hag — the mongege r 
happen to be. OR RD $290 abr] owt 


| „ ee 4 
As ſoon as the eſtate is created, the mortgagee may imme 
diately enter on the lands; but is liable to be diſpoſſeſſed, upon 


performance of the condition by payment of the mortgage- money 


at the day limited. And therefore the uſual way is to agree that 
the mortgagor ſhall hold the land till the day aſſigned for pay- 
ment; when, in caſe of failure, whereby the eſtate becomes 
abſolute, the mortgagee may enter upon it and take poſſeſſion, 
without any paſſibility at /aw of being afterwards evicted by the 
mortgagor, to whom the land is now for ever dead. But here 
again the courts of equity interpoſe; and, though a mortgage 


* Litt. 5. 332. | | 2 Hardr, 466. 
Y bid. $.357. Cro, Car. 191. LS 
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Ch. 10. of TRHINGS. 159 
be thusdorfeited, and the eſtate abſolutely veſted in the mort- 
gagte at the common law, yet. they will conſider the real value 
of the tenements compared with the ſum borrowed. And, if the 
eſtate be of greater value than the ſum lent thereon, they will 
allow the mortgagor at any reaſonable time to re-call or redeem. 
his eſtate; paying to the mortgagee his. principal, intereſt, and. 
expenſes :- for otherwiſe, in ſtrictneſs of law, an eſtate worth 
1000 J. might be forfeited for non-payment of 100 J. or a leſs: 
ſum. This reaſonable advantage, allowed to mortgagors, is called 
the equity" f redemption : and this enables a mortgagor to call. 


on the mortgagee, wWho has poſſeſſion of his eſtate, to deliver it 


back and account for the rents and profits received, on payment 
af his whole debt and intereſt ; thereby turning the martuum into» 
a kind of uinum undium. But, on the other hand, the mortgagee 
may either compel the ſale of the eſtate, in order to get the whole 
of his money immediately; or elſe call upon the mortgagor to 
redoem his eſtate er - in default thereof, to be for ever 


ges“, the. fraudulent mortgagor reite all. 


equity — e It is not therefore uſual for 
montgagees''to take poſſeſſon of the mortgaged eſtate, unleſs. 
where the ſecurity is precarious, or ſmall ; or where the mort- 
gagor neglects even the payment of inteteſt: when the mort- 
gagee is frequently obliged to bring an ejectment, and take the 
land into his own bands, in the nature of a pledge, or the pig- 
mes of the Roman law: whereas, while it remains in the hands 


of the mortgagor, it more reſembles their hypotheca, which was 
where the poſſeſſion of the thing pledged remained with the 


debtor?. | But, by.ſtatute 7 Geo: II. c. 20. after payment or ten- 
der by the mortgagor of principal, intereſt, and coſts, the mort- 


gagee can maintain no ejectment; but may be compelled to re- 
N his n In Glanvil's time, when the * me- 


ar 3 
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- Stat. 4 & 5 W. & M. 0. 16. Abri. At tam, quae 5 eye ans cop- 
v Pig noris appellatione cam proprie rem con- ventione tenetur, proprie 'hyporhecaz appellations 
tineri —_— quae fund etiam ae cre- contineri dicimus. Inſt. I. 4. t. 6. 5. 7. 


thod 


3 


3g the fame ; that is, to loſs his equity o 


k 3 n 15 4 
7 ; 


\ — „ e - FTW oy _ = N * a F 
a; "x" ot; * * > 
ot "I % n way {I © Mx red 7 x 2 
* l 


CET d eee 
* Pas 2 3 N . T » 
. 2m — _ 1 > 3 6 bo BS. 
r n 8 3 F 

* K AK. s 7 * "a £ . ju , 4 


ee. 


ee if 


| folio rein perk are ſecurities for money: 3. the; WE eee 


5 I 8 
55 "6 9. before the mayor of the ſtaple, that is "today, - is 
j.1.1 


I ſay, ſecurities for: debts origi 


as the creditor ſo holds the lands, h. 


1 N Ricurs- BO OE II. 
thod of conveyance was by livery of ſcifin or corporal tradition 
of the lands, no gage or pledge of lands was good unleſs poſſeſ- 
ſion was alſo delivered to the creditor; % non ſequatur Hus da- 
&« dij traditio, curia domini regis hujuſmadi privatas conventiolis rheri 
<*« z0n- ſolat for which the reaſon given is, to prevent: ſubſe- 
quent and ere pledges of the ſame land; c in tali caſu. 
<« poffit eadem res pluribus aliis creditoribus tum prius tum poſterius 
« inbadliaric. And the frauds which have ariſen, ſince the exchange 
of theſe public and notorious conveyanoes for more private and 


ſecret eee have well evinced eee rann — 
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Iv. 55 FOURTH ſperkes seg le defealible « on condition 
ſubſequent, are thoſe held by ſlatute merchant, and*/ftatute ftaple ; 
which are very nearly related to the vivum vadium beſore- men- 
tioned, or eſtate held till the profits thereof ſhall diſcharge a debt 
liquidated. or aſcertained. For both the ſtatute merchant and 
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Slate — the other bur i 


mart for the principal commodities eee of the — 
dom, formerly held by act of parliament ini et g towns, 
and thence this ſecurity is called a ſtatute ſtaple. They ate both,” 
nally permitted only among tra- 
ders, for the benefit of commerce ; ; whereby the lands of the 
debtor are conveyed to the creditor, till out of the rents and 
profits of them his debt may be ſatisfied: and during ſuch time 
e is tenant by ſtatute mer- 
chant or ſtatute ſtaple. There is alſo a ſimilar ſecurity, the re- 
cognizance in the nature of a ſtatute ſtaple, which extends the 
benefit of this mercantile:tranſuction to all the king's ſubjects in 
— by 8 the ſtatute 23 Hen. VIII e. 6. . 


v. n HER — ed some eſtite; canto by operation 
of law, for ſecurity : and ſatisfaction of debts, is called an eſtate 
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by elegit. What an elegit is, and why ſo called, will be explained 
in the third part of theſe commentaries. At preſent I need only 
mention, that it is the name of a writ, founded on the ſtatute © 
of Weſtm. 2. by which, after a plaintiff has obtained judgment 
for his debt at law, the ſheriff gives him poſſeſſion of one half 
of the defendant's lands and tenements, to be held, occupied, 
and enjoyed, until his debt and damages are fully paid: and, 
during the time he ſo holds them, he is called tenant by elegit. 
It is eaſy to obſerve, that this is alſo a mere conditional eſtate, 
defeaſible as ſoon as the debt is levied. But it is remarkable, 
that the feodal reſtraints of alienating lands, and charging them 
with the debts of the owner, were ſoftened much earlier and 
much more effectually for the benefit of trade and commerce, than 
for any other conſideration. Before the ſtatute of quia emptores 11 
it is generally thought that the proprietor of lands was. enabled 
to alienate no more than a moiety of them: the ſtatute there 


fore of Weſtm. 2. permits only ſo much of them to be affected 


by the proceſs of law, as a man was capable of alienating by his 
own deed. But by the ſtatute de mercatoribus (paſſed in the ſame 
year®) the 2who/e of a man's lands was liable to be pledged in a 
ſtatute merchant, for a debt contracted in trade; though only half 


of them was liable to be taken in execution for any other debt of 
the owner. 


I HALL conclude what I had to remark of theſe eſtates, 
by ſtatute merchant, ſtatute ſtaple, and elegit, with the obſerva- 
tion of fir Edward Coke®. «Theſe tenants have uncertain intereſts 
«in lands and tenements, and yet they have but chattels and no 
*« freeholds ;” (which makes them an exception to the general 
rule) « becauſe though they may hold an eſtate of inheritance, 
« or for life, ut liberum tenementum, until their debt be paid; yet 


eit ſhall go to their executors: for ut is ſimilitudinary; and 


though, to recover their eſtates, they ſhall have the ſame remedy 


« (by aſſiſe) as a tenant of the freehold ſhall have, yet it is but 


113 Edw. I. 8 16. | | 5 13 Edw. I. 
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c the fimilitude of a freehold, and nullum fimile eft idem.” This 


indeed only proves them to be chattel intereſts, becauſe they go 
to the executors, which is inconſiſtent with the nature of a free- 
hold : but it does not affign the reaſon why theſe eſtates, in con- 


tradiſtinction to other uncertain intereſts, ſhall veſt in the execu- 


tors of the tenant and not the heir ; which is probably owing to 
this: that, being a ſecurity and remedy provided for perſonal 
debts owing to the deceaſed, to which debts the executor is in- 
titled, the law has therefore thus directed their ſucceſſion ; as 
judging it reaſonable, from a principle of natural equity, that the 
ſecurity and remedy ſhould be veſted in them, to whom the debts 


if recovered would belong. And, upon the ſame principle, if 


lands be deviſed to a man's executor, until out of their profits the 
debts due from the teſtator be diſcharged, this intereſt in the 
lands ſhall be a chattel intereſt, and on the death of ſuch exe- 
cutor ſhall go to his executors*: becauſe they, being liable to 


pay the original teſtator's debts, ſo far as his aſſets will extend, 


are in reaſon intitled to poſſeſs that fund, out of which he has 
directed them to be paid. 


i Co. Litt. 42. 
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CHAPTER THE ELEVENTH: 


Or ESTATES in POSSESSION, REMAINDER, 
AND REVERSION. 


TITHERTO we have conſidered eſtates ſolely with re- 
gard to their duration, or the quantity of interęſt which the 


owners have therein. We are now to conſider them in another 


view; with regard to the time of their enjoyment, when the actual 
pernancy of the profits (that-is, the taking, perception, or receipt, 
of the rents and other advantages ariſing therefrom) begins. E- 
ſtates therefore, with reſpect to this conſideration, may Eder be 
in poſſeſſion, or in expectancy: and of expectancies there are two 
forts ; one created by act of the parties, called a remainder ; the 
other by act of law, and called a reverſion. 


1. Or eſtates in plein, (which are ſometimes called eſtates 
executed, whereby a preſent intereſt paſſes to and reſides in the 
tenant, not depending on any ſubſequent circumſtance or contin- 
gency, as in the caſe of eſtates executory) there is little or nothing 
peculiar to be obſerved. All the eſtates we have hitherto ſpoken 
of are of this kind; for, in laying down general rules, we uſually 
apply them to ſuch eſtates as are then actually in the tenant's 
poſſeſſion. But the doctrine of eſtates in expectancy contains 
ſome of the niceſt and moſt abſtruſe learning in the Engliſh law. 
Theſe will therefore require a minute diſcuſſion, and demand 
ſome degree a i attention. | 
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II. A N eſtate then in remainder may be defined to be, an 
"FP 4 2. Ae. 65. eſtate limited to take effect and be enjoyed after another eſtate is 


Ef. Err \ YL e „determined. As if a man ſeiſed in fee- ſimple granteth lands to 
| A for twenty years, and, after the determination of the ſaid term, 
then to B and his heirs for ever: here A is tenant for years, re- 
mainder to B in fee. In the firſt place an eſtate for years is crea- 
| ted or carved out of the fee, and given to A; and the reſidue or 
remainder of it is given to B. But both theſe intereits are in fact 
only one eſtate ; the preſent term of years and the remainder af- 
1 terwards, when added together, being equal only to one eſtate in 
1 5 5 fee *. They are indeed different parts, but they conſtitute only 
—_— one whole : they are carved out of one and the ſame inheritance : 
they are both created, and may both ſubſiſt, together ; the one 
in poſſeſſion, the other in expectancy. So if land be granted to 
A for twenty years, and after the determination of the faid term 
to B for life; and, -after the determination of B's eſtate for life, 
it be limited to C and his heirs for ever: this makes A tenant 
for years, with remainder to B for life, remainder over to C in 
fee. Now here the eſtate of inheritance undergoes a diviſion into 
three portions : there is firſt A's eſtate for years carved out of it; 
and after that B's eſtate for life; and then the whole that re- 
mains is limited to C and his heirs. And here alſo the firſt eſtate, 
and both the remainders, for life and in fee, are one eſtate only ; ; 
being nothing but parts or portions of one entire inheritance: 
and if there were a hundred remainders, it would till be the 
fame thing ; upon a principle grounded on mathematical truth, 
that all the parts are equal, and no more than equal, to the whole. 
And hence alſo it is eaſy to collect, that no remainder can be 
limited after the grant of an eſtate in fee-ſimple? : becauſe a fee- 
imple i is the higheſt and largeſt eſtate, that a ſubject is capable 
of enjoying; and he that is tenant in fee hath in him the 20906 
of the eſtate: a remainder therefore, which is only a portion, 
or reſiduary part, of the eſtate, cannot be reſerved after the 
whole is diſpoſed of. A particular eſtate, with all the remain- 


| * Co, Litt. 143. ; | o Plowd. 29. | 
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ders expectant thereon, is only one fee-ſimple; as 40 J. is part of 
100 J. and 60 J. is the remainder of it: wherefore, after a fee- 


ſimple once veſted, there can no more be a remainder limited 


thereon, than after the whole 1007. is appropriated there can be 
any reſidue ſubſiſting. | 


Tus much being premiſed, we ſhall be the better enabled 
to comprehend the rules that are laid down by law to be obſerved 


in the creation of remainders, and the reaſons upon which thoſe 


rules are founded. 


1. AND, firſt, there muſt neceſſarily be ſome particular eſtate, 


precedent to the eſtate in remainder*©. As, an eſtate for years to 
A, remainder to B for life; or, an eſtate for life to A, remain- 
der to B in tail. This precedent eſtate is called the particular 
eſtate, as being only a ſmall part, or particula, of the inherit- 
ance; the reſidue or remainder of which is granted over to an- 
other. The neceſſity of creating this preceding particular eſtate, 
in order to make a good remainder, ariſes from this plain reaſon ; 
that remainder is a relative expreſſion, and implies that ſome part 
of the thing is previouſly diſpoſed of : for, where the whole is 
conveyed at once, there cannot poſſibly exiſt a remainder ; but 
the intereſt granted, whatever it be, will be an eſtate in poſſeſſion. 


AN eſtate created to commence at a diſtant period of time, 
without any intervening eſtate, is therefore properly no remain- 
der: it is the whole of the gift, and not a reſiduary part. And 


ſuch future eſtates can only be made of chattel intereſts, which 


were conſidered in the light of mere contracts by the antient 
law, to be executed either now or hereafter, as the contracting 
parties ſhould agree: but an eſtate of freehold muſt be created 
to commence immediately. For it is an antient rule of the com- 
mon law, that no eſtate of freehold can be created to commence 
in futuro; but it ought to take effect preſently either in poſſeſſion 
or remainder*: becauſe at common law no freehold in lands 


© Co. Litt. 49. Plowd. 25. 5 Rep. 94. 
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could paſs without livery of ſeiſin; which muſt operate either 
immediately, or not at all. It would therefore be contradictory, 


if an eſtate, which is not to commence till hereafter, could be 


granted by a conveyance which imports an immediate poffeſſion. 

Therefore, though a leaſe to A for ſeven years, to commence 
from next Michaelmas, is good; yet a conveyance to B of lands, 
to hold to him and his heirs for ever from the end of three years 
next enſuing, is void. So that when it is intended to grant an 
eſtate of freehold, whereof the enjoyment ſhall be deferred till a 
future time, it is neceſſary to create a previous particular eſtate, 
which may ſubſiſt till that period of time it completed; and for 
the grantor to deliver immediate poſſeſſion of the land to the te- 
nant of this particular eſtate, which is conſtrued to be giving 


poſſeſſion to him in remainder, ſince his eſtate and that of the 


particular tenant are one and the ſame eſtate in law. As, where 
one leaſes to A for three years, with remainder to B in fee, and 


makes livery of ſeifin to A; here by the livery the freehold is 


immediately created, and veſted in B, during the continuance of 
A's term of years. The whole eſtate paſſes at once from the 
grantor to the grantees, and the remainder-man is ſeiſed of his 
remainder at the ſame time that the termor is poſſeſſed of his 
term. The enj joyment of it muſt indeed be deferred till hereaf- 


ter; but it is to all intents and purpoſes an eſtate commencing in 


praeſenti, though to be occupied and enjoyed in futuro. 


As no remainder can be created, without ſuch a precedent - 
particular eſtate, therefore the particular eſtate is ſaid to Jupport 
the remainder. But a leaſe at will is not held to be ſuch a parti- 
cular eſtate, as will ſupport a remainder over *. For an eſtate, at 
will is of a nature fo ſlender and precarious, that it is not looked 


upon as a portion of the inheritance; and a portion muſt firſt be 


taken out of it, in order to conſtitute a remainder. Beſides, i -- 
it be a freehold remainder, livery of ſeiſin muſt be given at the 
time of it's creation; and the entry of the grantor, to do this, 
determines the eſtate at will in the very inſtant in which it is 


7 $8 Rep. 75. 
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made s: or, if it be a chattel intereſt, though perhaps it might 
operate as a future contratr, if the tenant for years be a party to 
the deed of creation, yet it is void by way of remarnder : for it 
is a ſeparate independent contract, diſtinct from the precedent 
eſtate at will; and every remainder muſt be part of one and the 
ſame eſtate, out of which the preceding particular eſtate is taken. 
And hence it is generally true, that if the particular eſtate is 
void in it's creation, or by any means is defeated afterwards, the 
remainder ſupported thereby ſhall be defeated alſo*': as where the 
particular eſtate is an eſtate for the life of a perſon not in ; 
or an eſtate for life upon condition, on breach of which SOS 20G 
the grantor enters and avoids the eſtate '; in either of theſe caſes 
the remainder over is void. 5 


2 As ECO D rule to be obſerved is this; that the remainder 
muſt commence or paſs out of the grantor at the time of the 
creation of the particular eſtate ®. As, where there is an eſtate 


to A for life, with remainder to Bü in fee: here B's remainder in 


fee paſſes from the grantor at the ſame time that ſeiſin is delivered 
to A of his life eſtate in poſſeſſion. And it is this, which induces 
the neceſſity at common law of livery of ſeiſin being made on the 
particular eſtate, whenever a freehold remainder is created. For, 
if it be limited ever. on an eſtate for years, it is neceſſary that the 
leſſee for years ſhould have livery of ſeiſin, in order to convey the 
freehold from and out of the grantor ; otherwiſe the remainder 
is void *. Not that the livery is neceſſary to ſtrengthen the eſtate 
for years; but, as livery of the land is requiſite to convey the 
freehold, and yet cannot be given to him in remainder without 


infringing the poſſeſſion of the leſſee for years, therefore the law 


allows ſuch livery, made to the tenant of the particular eſtate, 


to relate and enure to him in remainder, as. both are but one eſtate 
in law *. | 


11 Jon. 58. 


Dyer. 18. 
W Raym. 181. m Litt. F. 671, Plowd. 25. 
i Co. Litt. 298. „ Litt. F. 60. 


* 2 Roll. Abr. 415. ? Co. Litt. 49. 
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3. A THIRD rule erica cemmainders i is this; that the re- 


mainder muſt veſt in the grantee during the continuance of -the 
particular eſtate, or eo inſtanti that it determines . As, if A be 
tenant for life, remainder to B in tail; here B's remainder is 


veſted in him, at the creation of the particular eſtate to A for 


life : or, if A and B be tenants. for their joint lives, remainder 
to the ſurvivor in fee; here, though. during their joint lives the. 
remainder is veſted in neither, yet on the death of either of them, 
the remainder: veſts inſtantly. in the ſurvivor : wherefore both 


| theſe are good remainders. But, if an eſtate be limited to A for. 
life, remainder to the eldeſt fon of B in tail, and A dies before B 


hath any ſon ; here the remainder will be void, for it did not 
veſt in any one during the continuance, nor at the determination, 
of the particular eſtate : and, even ſuppoſing that B ſhould after- 
wards have a ſon, he ſhall not take by this remainder ;- for, as it 
did not veſt at or before the end of the particular eſtate, it never 


can veſt at all; but is gone for ever 1. And this depends upon the 


principle before laid down, that the precedent particular eſtate 
and the remainder are one eſtate in law; they muſt therefore 
ſubſiſt and be in ef at one and the ſame inſtant of time, either 
during the continuance of the firſt eſtate or at the very inſtant 
when that determines, ſo that no other eſtate can poſſibly come 
between them. For there can be no intervening eſtate between 
the particular eſtate, and the remainder ſupported thereby *: "2: the 


thing ſupported muſt fall to the ground, if once it's ſupport. be 
ſevered from it. 


Ix is upon theſe les but principally the laſt; that the 1 
trine of contingent remainders depends. For remainders are either 
veſted or contingent. Veſted remainders (or remainders executed, 
whereby a preſent intereſt paſſes. to the party, though to be en- 
joyed in futuro) are where the eſtate is invariably fixed, to remain 


to a determinate perſon, after the particular eſtate is nt. As 


ES 
P Plowd. 25, 1 iy 66, hp, * 3Rep. TR 
1 1 Rep. 138. | 
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if A.he tenant for twenty years, remainder to B in fee; here B's 
is a veſted remainder, which nothing can defeat, or fet aſide. 


x c 0 * 1 1 NGEN T or executory remainders (whereby no preſent 
intereſt paſſes) are where the eſtate in remainder is limited to take 4 
effect, either to a dubious and uncertain per ſon, or upon a dubious \ 
and uncertain event; ſo that the particular eſtate may chance to 
be determined, and the remainder never take effec *. 


FIRST, they may bn limited to a dubious and uncertain per- 
fon. As if A, be tenant for life, with remainder to B's eldeſt ſon ON 185 
(then unborn) in tail; this is a contingent remainder, for it is 1 
uncertain whether B will have a ſon or no: but the inſtant that 28 
a a ſon is born, the remainder is no longer contingent, but veſted. = 
Though, if A had died before the contingency happened, that is, 
before B's ſon was born, the remainder would have been abſo- e 
lutely gone I for the” particular eſtate was determined before the BE bt 


* . - remainder could veſt. Nay, by the ſtrict rule of law, if A were OE iS — 
ſtenant for life, remainder to his own eldeſt ſon in tail, and A died 


*.. without iſſue born, but leaving his wife enſeint or big with child, = = 
and after his death a poſthumous ſon was born, this ſon could „ 
cot take the land, by virtue of this remainder; for the particulate 4 £0. 
eſtate determined before there was any perſon in efſe, in whom 
the remainder could veſt*. But, to remedy this hardſhip, it is 
\. .- enacted by ſtatute 10 & 11 W. III. c. 16. that poſthumous child- - _ 
YE ſhall be capable of taking in remainder, in the ſame manner 1 1 
4ẽas if they had been born in their father's lifetime: that is, the 1 2 - 
| ©. remainder is allowed to veſt in them, while yet in their moc hes E 
womb ". x 5 . 


| TH1s ſpecies of contingent is e, to a perſon not in 
3 —— muſt however be limited to ſome one, that may by com- 
mon poſſibility, or potentia propinqua, be in efſe at or before the 


particular eſtate nine, As if an eſtate be mg de to Af for 


3 


. SY „3 Rep. % wy | * See Vol. I. pag. 126, 
| Js Salk. 228. 4 Mod. 282. 2 Rep. 5 1. 5 
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life, remainder to the heirs of B: B, che 
remainder is at an end; for e B's life he hint no 5 hd | 2 nemo 
eft haeres viventis: but if B dies firſt, the remainder then imme- 
diately veſts in his heir, who will be entitled to the land on the 
death of A. This is a go contingent remainder, for the poſli- 
bility. of B's dying before A is potentia propingua, arid therefore 
allowed in law *. But a remainder to the right heirs of B (if 
there be no ſuch. perſon as B in efe) is void v. For here there 
muſt two contingencies happen; firſt, that ſuch a perſon as B 
ſhall be born; and, ſecondly, that he ſhall alſo die. during the 
continuance of the particular eſtate ; which make' it patentia re- 
, a moſt improbable poſſibility. A remainder to a man's 
eldeſt ſon, who hath none, (we have ſeen) is good; for by com- 
a he may have one; but if it be limited in parti- 
cular to his ſon John, or Richard, it is bad, if he have no ſon 
that name; for it is too remote a poſſibility that he ſhould not 
He only h Ve a ſon, hut a ſon - wh particular hame- N 1; limitation 
* — a remainder to a baſt ore it is born, is not good“: 
eh. 0M though the Taw allows the poſlibility of having baltards, it pre- 
ſumes it to be a very remote and improbable contingency. Thus 


may a remainder be contingent, on account of the uncertainty . 
A the: perſon wha is to take it. 


Fl * 


Fd 
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-& REMAINDER may alſo. be contingent, where the bauten 2/6 
to whom it is limited is fixed. and certain, but the event 
which it is to take effect is vague and uncertain. | As, where land Gow 
1s given to A for life, and in caſe E ſurvives him, then with re- Cd. 
1. * mainder to B in fee: here B is a certain perſon, but the remains 2 
der to him is a contingent remainder, depending upon a dubious 4 
event, the uncertainty of his ſurviving A. During the joint lives ys 
of A and Bit is contingent ; ; and if B dies firſt, it never can veſt . 2 
bay” his heirs, but is for ever you but if A dies firſt, the e —e- 4 


der to B becomes veſted. i 


* 


* Co. Litt. 378. 1 Rep. 5. | 
7 Hob. 33. N e Cro. Eliz. 509. 
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CoNTINGENT 3 


be limited on an Fro for 
| Hate, Teſs” than a us if land de | 
A for ten N with remainder in fee to 
ris voidꝰ: bat i granted to 
'the freehold paſkes 
e time when the remal der is created, - 
out of him, with- 
3 'contify ent remain 
it can veſt no where: 
tenant be of a free- 


„or any 


der it muſt veſt in the particular tenant, 
unleſs therefore the ee of ſuch 5 


— 
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Bis own 11. 
the conf; uence of 
45 5 chere be tenant 
g in tal, and the 
ife-eſtate, 
to to his ſon: for is 
"and; As. it could not veſt Ds, 
45 it never can veſt at all. In theſe 


which is that he 3 defeats them 
for life, with 


* 
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ec 


by the rules before laid 
caſes therefore it is neceſſar: 


his determines. If esc 1 hls's 
termines otherwiſe 1 by his death, their 
of his natural life, will then take effect, an 
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. eminent council, who. bet ok. themſe Onveyangin 2 5 
„ the time of the civil wars; in in family 
e proviſion for the future children wy an A intended 
mat ö left at the mercy of the par- 
"lifes: 25 and When, after the reſtoration, thoſe 
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"avs the ſtudent will obſerye how much nicety is requires 
creating 5 ſecuring a remainder; an he will in ſome 


155 5 meaſure ſee the general ns, upon which nicety i is found- 


"op 4 


1 I. It were en eſs to attempt 
e : ties and. refinements, into which 
| | 1 of caſes which have occurred in th 
ar ries, has been ſpun out and ſubdivided 


KEN ; 7 5 aj Led ing O n VV 1 CLAY 1GL LY #4 a 
˙ñ > ..%. M00 favoured in conſtruction than formal d 
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laid down: 25 


„VEM not allow fu ſuch diſpoſitions to be ſtrictly remainders; but call 

ZZ by another name, that of executory deviſes, or deviſes, 

4 BH ; LE ; 3 e 3 1 * - n 1 * 1 2 | 
A. N. executo de eviſe 0 oſition of them by 


eby, no eſtate veſts at the deviſor, but 


on ſome future contingency. 1 (+ rs from a remainder. i in 


2 


ts: 1. That it needs not any 


3 Rn Sy Pa OE. * 21 
FM 8 | T3 


a gee Moor. 486. 2 Roll. A 927. pl. 12, 2 Sid, 259, 2 Chan, Rep. 170... | 


eſtate 


Ch. 11. / Turwas:; £ 173 5 — 
eſtate to ſupport it. 2. That by it a fee-ſimple or other leſs e- : TY 
Rate, may be limited after a fee-ſimple. 3. That by this means 
a remainder. may be limited of a chattel intereſt, after a particu- i 
Me 1 for Te created 1 in the ſame. + | . — W | f | 

"ts Tu E firſt caſe happens RP a man deviſes a future 0 A. 006 city Reb 4. 9 
to ariſe upon a contingency; and, till that contingency happens, „. f l. 2 — "i 13 


does not diſpoſe of the fee-ſimple, but leaves it to deſcend to his ot 
heir at law, As if one deviſes land to a feme-ſole and her heirs es. IPA 2 2 
upon her day of marriage: here is in effect a contingent remain- „ Leh 027 OE 9 
der without any particular eſtate to ſupport it; a freehold com- . f ＋ , \ 
mencing in Futuro. This limitation, though it would be void- #2 
in a deed, yet is good in a will, by way of. executory deviſe *. , +, 
For, ſince by a deviſe a freehold may paſs without corporal tra- An; i 
dition or livery of ſeifin, (as it muſt do, if it paſſes at all) there- oy eme. N RE W 
fore it may commence in futuro; becauſe the principal reaſon £* -<- Le.: bog im > 2 2 vi 
why it cannot commence in futuro in other caſes, i is the neceſſity oF ns To” = 
of ous ſeiſin, which Kale operates in praeſenti. And, ſince 
it may thus commence in futuro, there is no need of a particular 
eſtate to ſupport it; the only uſe of which is to make the re- 
mainder, by it's unity with the particular eſtate, a preſent intereſt. 
And hence alſo it follows, that ſuch an executory deviſe, not be- 


ing a preſent. intereſt, cannot be barred wy a recovery, ſuffered | 1 
before it commences *. ü „FFT r 


=y 


0 By Said Jovide a fee, or other leſs hte, may be limites 
: after a fee. And this happens where a deviſor (deviſes his whole 
eſtate in fee, but limits a remainder thereon to commence on a a nh 
future contingency: As if a man deviſes land to'A and his heirs; | 
but, if he dies before the age of twenty one, then to B and his 
heirs : this remainder, though void in a deed, is good by way of 
executory deviſes. But, in both theſe ſpecics of executory deviſes, 


the contingencies ought to be ſuch as may happen within a reaſon- op . = 
able time ; as within one or more Hts or lives in brag or within ED. 
f co Jac. 593- e 22951 _— 
Woe | a moderate | | ö 
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a moderate term of years; for courts of juſtice will not indulge 
even wills, ſo as to create a perpetuity, which the law abhors®: 
. becauſe, by perpetuities, (or the ſettlement of an intereſt, which 
hall go in the ſucceſſion preſcribed, without any power of alie- 
nation) eſtates are made incapable of anſwering thoſe ends, of 
| ſocial commerce, and providing for the ſudden contingencies of 
rivate life, for which property was at firſt eſtabliſhed. The ut- 
moſt length that has been hitherto allowed, for the conti ngency 
of an. executory deviſe of either kind to happen in, is that of a 
e or lives in being, and one and twenty years afterwards. As 
when lands are deviſed to ſuch unborn ſon of a feme- covert, - as 
ſhall firſt attain the age of twenty one, and his heirs; the utmoſt 
length of time that can happen before the eſtate can veſt, is the 
life of the mother and the fubſequent infancy of her ſon : and 
this hath been decreed to be a good executory deviſc*. 


— - - ve g ? ; — 
* . v 7 : * g I 83 5 - % md > 
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5 i: By executory deviſe a term of years may be given to one 
man for his life, and aſterwards limited over in remainder to an- 
other, which could not be done by deed : for by law the firſt 
grant of it, to a man for life, was a total diſpoſition of the whole 
term; a life eſtate being eſteemed of a higher and larger nature 
than any term of years. And, at firſt, the courts were tender, 
even in the caſe of a will, of reſtraining the deviſee for life from 
aliening the term; but only held, that in caſe he died without 
exerting that act of ownerſhip, the remainder over ſhould then 
take place”: for the reſtraint of the power of alienation, eſpe- 
cially in very long terms, was introducing a ſpecies of perpetuity. 
But, foon afterwards, it was held, that the deviſee for life hath 
no power of aliening the term, ſo as to bar the remainder-man: 
yet in order to prevent the danger of perpetuities, it was ſettled®, 
that, though ſuch remainders may be limited to as many perſons 
ſucceſſively as the deviſor thinks proper, yet they muſt all be in efſe 


12 Mod. * Vern, 164. | n Bro, fit. chatteles. 23. Dyer. 74. 
i Salk. 229. | * Dyer. 358. 8 Rep. 96. 
* P. 23S | * 1Sid. 451, 
1 8Rep.g5. „ 
| during 
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3 FA life of the firſt deviſee ; for then all the candles are 
lighted and are conſuming together, and the ultimate remainder 
is in reality only to that remainder-man who happens to ſurvive 
«the reſt: or, that ſuch remainder may be limited to take effect 


upon ſuch contingency only, as muſt PO (if at all) during Au, 
E life of the firſt deviſee . 4 2 2 


2 
— * 


Tu us much for ſuch eſtates in expectancy, as are created by bene 
the expreſs words of the parties themſelves; the moſt intricate 
title in the law. There is yet another ſpecies, which is created 
by the act and operation of the law itſelf, and this is called a re- 7 
verſion. . 


* 


. AN eſtate i in reverſion | is the reſidue of an eſtate left! in het FB. 245: 
. grantor, to commence in poſſeſſion after the determination of _ 
ſome particular eſtate granted out by him u. Sir Edward Coke > mrs oo 
deſcribes a reverſion to be the returning of land to the grantor o . . 1 
his heirs after the grant is over. As, if there be a gift in tail, the eee 5 2 * . is 
reverſion of the fee is, without any fpecial reſervation, veſted in- Ca — MA 09. * 
the donor by act of law: and ſo alſo the reverſion, after an eſtate A 
for life, years, or at will, continues in the leſſor. For the fee- 
| ſimple of all lands muſt abide ſomewhere ; and if he, who was 
before poſſeſſed of the whole, carves out of it any ſmaller eſtate, 
and grants it away, whatever is not ſo granted remains in him. 
A reverſion is therefore never created by deed or writing, but 
ariſes from conitruction of law; a remainder can never be limited, 
unleſs by either deed or deviſe. But both are equally transferable, 
when aQually veſted, being both eſtates in cacti though 
taking effect in Futuro. 


— — _ 


Tu E doctrine of reverſions is plainly derived from the feodal 
conſtitution. For, when a feud was granted to a man for life, or 
to him and his iſſue male, rendering either rent, or other ſervices; 
then, on his death or the failure of iſſue male, the feud was de- 


v skinn. 5 341. 3 p. Wa, 258. 7 1 Inft, 142. 
„„ M1. Ep 
| termined 


maxim o 
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termined and reſulted back to the lord or proprietor, to be again 
ES diſpoſed of at his pleaſure. And hence the uſual incidents to re- 
24S verſions are ſaid to be fealty and rent. When no rent is reſerved 
5 on the particular eſtate, fealty however reſults of courſe, as an 
. 00 9” SN incident quite inſeparable, and may be demanded as a badge of 
8 "RR + tenure, or acknowlegement of ſuperiority ; being frequently the 
PE ER only evidence that the lands are holden at all. Where rent is re- 
5 „ —— ſerved, it is alſo incident, though not inſeparably ſo, to the re- 
pet” 1 verſion . The rent may be granted away, reſerving the reverſion; 
. DG 2 and the reverſion may be granted away, reſerving the rent; by 
- dppecial words: but by a general grant of the reverſion, the rent 
— : will paſs with it, as incident thereunto ; though by the grant of 
== 5 the rent generally, the reverſion will not paſs. The incident 
3 — paſſes by the grant of the principal, but not e converſo: for the 


law is, acceſſornum non duct, ſed fequitur, ſuum Prin- 
8 gal-. N - 


THESE china rights of the reverſioner, and the reſpective 


modes of deſcent, in which remainders very frequently differ from 


reverſions, have occaſioned the law to be careful in diſtinguiſhing 
the one from the other, however inaccurately the parties them- 
ſelves may deſcribe them. For if one, ſeiſed of a paternal eſtate 
in fee, makes a leaſe for life, with remainder to himſelf and 
his heirs, this is properly a mere reverſion ®,- to which rent and 
fealty ſhall be incident; and which ſhall only deſcend to the 
heirs of his father's blood, and not to his heirs general, as a re- 
mainder limited to him by a third perſon would have done 


for it is the old eſtate, which was originally in him, and never 


yet was out of him. And fo likewiſe, if a man grants a leaſe 
for life to A, reſerving rent, with reverſion to B and his heirs, 
B hath a remainder deſcendible to his heirs general, and not a 
reverſion to which the rent is incident ; but the grantor ſhall be 


by 


intitled to the rent, during the continuance of A's eſtate *. 


„ Co. Litt. 143. 
t Ibid. 151, 152. 
u Cro, Eliz. 321. 


3 Lev. 407. 
* 1 And. 23. 
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IN order to aſſiſt ſuch perſons as have any eſtate in remainder, 
reverſion, or expectancy, after the death of others, againſt frau- 
dulent concealments of their deaths, it is enacted by the ſtatute 
6 Ann. c. 18. that all perſons on whoſe lives any lands or tene- 
ments are holden, ſhall (upon application to the court of chan- 
cery and order made thereupon) once in every year, if required, 
be produced to the court, or it's commiſſioners ; or, upon neglect 
or refuſal, they ſhall be taken to be actually dead, and the perſon 
entitled to ſuch expectant eſtate may enter upon and hold the 
lands and tenements, till the party ſhall appear to be living. 


BEFORE we conclude the doctrine of remainders and rever- me <7; A. der 
ſions, it may be proper to obſerve, that whenever a greater eſtate 4. 3 K 


and a leſs coincide and meet in one and the ſame perſon, with- . sk, 
out any intermediate eſtate ?, the leſs is immediately annihilated ; 

or, in the law plizaſe, is ſaid to be merged, that is, ſunk or drown- —ꝛ 
ed, in the greater. Thus, if there be tenant for years, and the re- Par. &. C. 
verſion in fee· ſimple deſcends to or is purchaſed by him, the term 


of years is merged in the inheritance, and ſhall never exiſt any 
more. But they muſt come to one and the ſame perſon in one 


and the ſame right; elſe, if the freehold be in his own right, and - 


he has a term in right of another en auter droit there is no mer- 
ger. Therefore, if tenant for years dies, and makes him who hath 
the reverſion in fee his executor, whereby the term of years veſts 
alſo in him, the term ſhall not merge for he hath the fee in his 
own right, and the term of years in the right of the teſtator, and 
ſubje& to his debts and legacies. So alſo, if he who hath the re- 
verſion in fee marries the tenant for years, there is no merger ; 
for he hath the inheritance in his own right, the leaſe in the right 
of his wife*. An'eſtate-tail is an exception to this rule: for a 
man may have in his own right both an eſtate-tail and a reverſion 
in fee; and the eſtate-tail, though a leſs eſtate, ſhall not merge 
in the fee*. For eſtates-tail are protected and preſerved from 


z Lev. 437. | ; 2 2 Rep. 61. 8 Rep. 74. 
* Plow.418. Cro. Jac. 275. Co. Litt. 338. 
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* merger by the operation and conſtruction, though not by the ex- 
=—_ - preſs words, of the ſtatute de donrs : which operation and con- 
| -- | ſtruction have probably ariſen upon this conſideration ; that, in 
= + the common caſes of merger of eſtates for life or years by uniting 
=_ VV—r with the inheritance, the particular tenant hath the ſole intereſt 
| | in them, and hath full power at any time to defeat, deſtroy, or 
= ſurrender them to him that hath the reverſion ; therefore, when 
1 "OS ſuch an eſtate unites with the reverſion in fee, the law conſiders. 
__ it in the light of a virtual ſurrender of the inferior eſtate *. But, 
*= in an eſtate- tail, the caſe is otherwiſe : the tenant for a long time 
E 5 5 | had no power at all over it, ſo as to bar or to deſtroy it; and 
1 now can only do it by certain ſpecial modes, by a fine, a reco- 
3 very, and the like: it would therefore have been ſtrangely im- 
= provident, to have permitted the tenant in tail, by purchaſing 
+ the reverſion in fee, to merge his particular eſtate, and defeat the 
= on | | Inheritance of his ifſue : and hence it has become a maxim, that 
_ | | a tenancy in tail, which cannot be ſurrendered, cannot alſo be 
LE Ry merged in the fee. 


Þ Cro, Eliz. 302. | See pag. 116. 
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CHAPTER THE TWELFTH, 


Or ESTATES in SEVERALTY, JOINT- 
TENANCY, COPARCENARY, av 
COMMON. 


E come now to treat of eſtates, with reſpe& to the num- 

ber and connexions of their owners, the tenants who oc- 

cupy and hold them. And, conſidered in this view, eſtates of 

any quantity or length of duration, and whether they be in ac- 

tual poſſeſſion or expectancy, may be held in four different ways; 
in ſeveralty, in joint-tenancy, in coparcenary, and in common. 


I. He that holds lands or tenements in ſeveralty, or is ole 
tenant thereof, is he that holds them in his own right only, with- 
out any other perſon being joined or connected with him in point 
of intereſt, during his eſtate therein. This is the moſt common 
and uſual way of holding an eſtate ; and therefore we may make 
the ſame obſervations here, that we did upon eſtates in poſſeſſion, 
as contradiſtinguiſhed from thoſe in expectancy, in the preceding 
chapter : that there is little or nothing peculiar to be remarked 
concerning it, ſince all eſtates are ſuppoſed to be of this ſort, unleſs 
where they are expreſſly declared to be otherwiſe ; and that, in 
laying down general rules and doctrines, we uſually apply them 
to ſuch eſtates as are held in ſeveralty. I ſhall therefore proceed 
to conſider the other three ſpecies of eſtates, in which there are 
always a plurality of tenants. 5 
T 2 . 1 N 
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II. Ax eſtate in join?-tenancy is where lands or tenements are 
granted to two or more perſons, to hold in fee- ſimple, fee- tail, 
for life, for years, or at will. In conſequence of ſuch grants the 
eſtate is called an eſtate in joint-tenancy*, and ſometimes an eſtate 
in jointure, which word as well as the other fignifies a union or 
conjunction of intereſt ; though in common ſpeech the term, 
jointure, is now uſually confined to that Joint eſtate, which by 
virtue of the ſtatute 27 Hen. VIII. c. 10. is frequently veſted in 
the huſband and wife before . as a full —— and 
bar of the woman's dower *. 


IN unfolding this title, and the two remaining ones in the 
preſent chapter, we will firſt enquire, how theſe eſtates may be 
created; next, their properties and reſpective incidents; and laſtly, 
how they ** be ſevered or . 


1. Tux creation of an * in joint-tenancy depends on the 
wording of the deed or deviſe, by which the tenants claim title ; 
for this eſtate can only ariſe by purchaſe or grant, that is, by the 
act of the parties, and never by the mere act of law. Now, if an 


_ eſtate be given to a plurality of perſons, without adding any re- 


ſtrictive, excluſive, or explanatory words, as if an eſtate be granted 
to A and B and their heirs, this makes them immediately joint- 
tenants in fee of the lands. For the law interprets the grant ſo 


43 to make all parts of it take effect, which can only be done by 


creating an equal eſtate in them both. As therefore the grantor 


has thus united their names, the law gives them a thorough union 
in all other was. For, | 


2. Tux properties of a joint eſtate are derived from it's unity, 
which is fourfold ; the unity of intereſt, the unity of title, the 
unity of time, and the unity of poſſefion : or, in other words, 
joint-tenants have one and the fame intereſt, accruing by one and 
the ſame conveyance, commencing at one and the ſame time, and 


held by one and the ſame undivided poſſeſſion. 


Lite. . 2777 | b See Pag. 137. FIRST, 
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Fl Rs T, they muſt have one and the fame ere. One joint- 


nant for life, and the other for years: one cannot be tenant in 
fee, and the other in tail. But, if land be limited to A and B 


for their lives, this makes them joint-tenants of the freehold ; if 


to A and B and their heirs, it makes them joint-tenants of the 
inheritance *. If land be granted to A and B for their lives and 
to the heirs of A; here A and B are joint-tenants of the freehold 
during their reſpective lives, and A has the remainder of the fee 
in ſeveralty: or, if land be given to A and B, and the heirs of 
the body of A; here both have a joint eſtate for life, and A hath 
a ſeveral remainder in tail*. Secondly, joint-tenants muſt alſo 
have an unity of title: their eſtate muſt be created by one and 
the ſame. at, whether legal or illegal; as by one and the ſame 
grant, or by one and the fame diſſeiſin . Joint-tenancy cannot 
ariſe by deſcent or act of law; but merely by purchaſe, or ac- 
quiſition by the act of the party: and, unleſs that act be one and 
the ſame, the two tenants would have different titles; and if 
they had different titles, one might prove good, and the other 
bad, which would abſolutely deſtroy the jointure. Thirdly, there 
muſt alſo be an unity of time: their eſtates muſt be veſted at one 
and the ſame period, as well as by one and the ſame title. As in 
caſe of a preſet eſtate made to A and B; or a remainder in fee 
to A and B after a particular eſtate; in either caſe A and B are 
joint tenants of this preſent eſtate, or this veſted remainder. But 


if, after a leaſe for life, the remainder be limited to the heirs of 


A and B; and during the continuance of the particular eſtate A 
dies, which veſts the remainder of one moiety in his heir; and 
then B dies, whereby the other moiety becomes veſted in the 
heir of B: now A's heir and B's heir are not joint-tenants of 


this remainder, but tenants in common; for one moiety veſted 


at one time, and the other moiety veſted at another*. Yet, where 


go. Litt. 188, t id. & 278. 
e s Co. Litt. 188. 


a feoffment 
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a feoffment was made to the uſe of a man, and ſuch wife as he 
ſhould afterwards marry, for term of their lives, and he after- 
wards married; in this caſe it ſeems to have been held that the 
aulband. and wife had a joint eſtate, though veſted at different 
times“: becauſe the 2/6 of the wife's eſtate was in abeyance and 


dormant till the intermarriage ; and, being then awakened, had 


relation back, and took effect from the original time of creation. 
Laſtly, 'in joint-tenancy, there muſt be an unity of poſſeſſion. 


| Joint-tenants are ſaid to be ſeiſed per my et per tout, by the half 


or moiety, and by all; that is, they each of them have the entire 


poſſeſſion, as well of every parcel as of the whole ', They have 


not, one of them a ſeiſin of one half or moiety, and the other 
of the other moiety ; neither can one be excluſively ſeiſed of one 


acre, and his companion of another ; but each has an undivided 


My of the whole, and not the whole of an undivided moiety*. 


Uron theſe principles, of a thorough and maine union of 
intereſt and poſſeſſion, depend many other conſequences and inci- 
dents to the joint-tenant's eſtate. If two joint-tenants let a ver- 
bal leaſe of their land, reſerving rent to be paid to one of them, 
it ſhall enure to both, in reſpect of the joint reverſion '. If their 
leſſee ſurrenders his leaſe to one of them, it ſhall alſo enure to 


both, becauſe of the privity, or relation of their eſtate ®. On the 


fame reaſon, livery of ſeiſin, made to one joint-tenant, ſhall enure 
to both of them“: and the entry, or re-entry, of one joint-tenant 


is as effectual in law as if it were the act of bothꝰ. In all actions 


alſo relating to their joint eſtate, one. joint-tenant cannot ſue or | 


be ſued without joining the other“. But if two or more joint- 


tenants be ſeiſed of an advowſon, and they preſent different clerks, 
the biſhop may refuſe to admit either; becauſe neither joint- 


tenant hath a ſeveral ng of Nn, but each 1 is ſeiſed of the 


Dyer. 340. 1 Rep. 101. 55 „ On: Litt. 214. 
i Litt. F. 288. 5 Rep. 10. m Ibid. 192. 
k Quilibet totum tenet et nibil tenet; ſcilicet, a Thid. 49. 
totum in cammuni, et nihil ſeparatim per ſe. ©® Ibid. 319. 364. 
_ . 5. tr. 5 c. 26. | > id. 195. 
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whole : and, if they do not both agree within fix months, the 
right of preſentation ſhall lapſe. But the-ordinary may, if he 
pleaſes, admit a clerk preſented by either, for the good of the 
church, that divine ſervice may be regularly performed ; which is 
no more than he otherwiſe would be entitled to do, in caſe their 
diſagreement continued, fo as to incur a lapſe: and, if the clerk 
of one joint-tenant be ſo admitted, this ſhall keep up the title in 
both of them; in reſpect of the privity and union of their eſtate. 
Upon the ſame ground it is held, that one joint-tenant cannot 
have an action againſt another for treſpaſs, in reſpect of his land; 
for each has an equal right to enter on any part of it. But one 
joint-tenant is not capable by himſelf to do any act, which may 
tend to defeat or injure the eſtate of the other; as to let leaſes, 
or to grant copyholds *: and, if any waſte be done, which tends. 
to the deſtruction of the inheritance, one joint-tenant may have 

an action of waſte againſt the other, by conſtruction of the ſta- 
tute Weſtm. 2. c. 22*. So too, though at common law no action 
of account lay for one joint-tenant againſt another, unleſs he had: 
conftituted him his bailiff or receiver, yet now by the ſtatute 
4 Ann. c. 16. joint-tenants may have actions of account againſt 
each other, for receiving more than their due ſhare of the profits. 
of the tenements held in joint-tenancy. 


Fx oM the fame principle alſo ariſes the remaining grand in- 
cident of joint eſtates; viz. the doclrine of ſurvivorſhip : by: 
which, when two or more perſons are ſeiſed of a joint eſtate of 
inheritance, for their own lives, or pur auter vie, or are jointly 
poſſeſſed of any chattel intereſt, the entire tenancy upon the deceaſe 
of any of them remains to the ſurvivors, and at length to the laſt 
ſurvivor; and he ſhall be entitled to the whole eſtate, whatever: 
it be, whether an inheritance or a common freehold only, or even. 
a leſs eſtate”. This is the natural and regular conſequence of the 
union and entirety of their intereſt. The intereſt of two joint- 


. | t 2 Inſt, 403. 
r 3 Leon, 262. | . . Co. Litt. 200. 
— 0 I Leon, 234» | * Litt. . 280, 281. 
| tenants. 
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tenants is not only equal or ſimilar, but alſo is one and the ſame. 
One has not originally a diſtinct moiety from the other; but, if 
by any ſubſequent act (as by alienation or forfeiture of either) the 
intereſt becomes ſeparate and diſtin, the joint-tenancy inſtantly 
ceaſes. But, while it continues, each of two joint-tenants has a 
concurrent intereſt in the whole ; and therefore, on the death of 
his companion, the ſole intereſt in the whole remains to the ſur- 
vivor. For the intereſt, which the ſurvivor originally had, is 
clearly not deveſted by the death of his companion ; and no other 
perſon can now claim to have a join? eſtate with him, for no one 
can now have an intereſt in the whole, accruing by the fame title, 
and taking effect at the ſame time with his own; neither can 
any one claim a ſeparate intereſt in any part of the tenements ; 
for that would be to deprive the ſurvivor of the right which he 
has in all, and every part. As therefore the ſurvivor's original 
intereſt in the whole ſtill remains; and as no one can now be ad- 
mitted, either jointly or ſeverally, to any ſhare with him there- 
in; it follows, that his own intereſt muſt now be entire and ſeve- 
ral, and that he ſhall alone be entitled to the whole eſtate (what- 


ever it be) that was created by the original grant. 


& . * 


Tris right of ſurvivorſhip is called by our antient authors * 
the jus accreſcendi, becauſe the right, upon the death of one joint- 
tenant, accumulates and increaſes to the ſurvivors; or, as they 
themſelves expreſs it, * pars la communis accreſcit ſuperſtitibus, 
« de perſona in perſonam, uſque ad ultimum ſuperſtitem. And this 


jus accreſeendi ought to be mutual; which I apprehend to be the 


reaſon why neither the king“, nor any corporation *, can be a 
Joint-tenant with a private perſon. For here is no mutuality : 


the private perſon has not even the remoteſt chance of being 


ſeiſed of the entirety, by benefit of A for the king and 
the corporation can never die. 


* Bracton, J. 4. tr. 3. c. . 3 Fleta, 7 Co. Litt. 190. Finch L. $3. 
L 3. . 4. | 2 2 Lev. 12. 
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Wx are, laſtly, to enquire, how an eſtate in joint-tenancy 
may be ſevered and deſtroyed. And this may be done by deſtroy- 
ing any of at's conſtituent unities. 1. That of time, which re- 
ſpecs only the original commencement of the joint eſtate, can- 
not indeed (being now paſt) bę affected by any ſubſequent tranſ- 
actions. But, 2. the joint-tenants' eſtate may be deſtroyed, with- 
out any alienation, - by merely diſuniting their paſſeſion. For 
joint-tenants being ſeiſed per my et per tout, every thing that tends 
to narrow that intereſt, ſo that they ſhall not be ſeiſed through- 
out the whole, and. throughout every part, is a ſeverance or de- 
ſtruction, of the jointure. And therefore, if two joint-tenants 
agree to part their lands, and hold them in ſeveralty, they are no 
longer joint-tenants ; for they have now no Joint intereſt in the 
whole, but only a ſeveral intereſt reſpectively in the ſeveral parts. 
And, for that reaſon alſo, the right of ſurvivorſhip i is by ſuch ſe- 
paration deſtroyed *. By common law all the joint-tenants might 
agree to make partition of the lands, but one of them could not 
compel the others ſo to do“: for, this being an eſtate originally 


created by the act and agreement of the parties, the law would 


not permit any one or more of them to deſtroy the united poſ- 
ſeſſion without a ſimilar univerſal conſent. But now by the ſta- 
tutes 31 Hen. VIII. c. 1. and 32 Hen. VIII. c. 32. joint-tenants, 


either os, inheritances or other leſs eſtates, are compellable by 


writ of partition to divide their lands. 3. The jointure may be 
deſtroyed, by deſtroying the unity of title. As if one joint-tenant 
alienes and conveys his eſtate to a third perſon : here tho joint- 
tenancy is ſevered, and turned into tenancy in common“; for the 
grantee and the remaining joint-tenant hold by different titles, 
( one delved from the original, the other from the ſubſequent, 


grantor) though, till partition made, the unity of poſſeſſion conti- 


Co. Litt. 188. 193. communem habent, ſed certi ex his, diwidere de- 
d Litt. Ye 290. ; frderant ; hoc judicium inter eos accipi poteſt. 
© Thus, 'by the civil 1 nemo invitus [ Ef. 10.3.8.) 

compellitur ad communionem. (Ff. 1 2. 6. 265. Litt. 5. 292. 

9. 4.) And again : i non omnes qui rem 
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| nues. But a deviſe of one's ſhare by will is no ſeverance of the 
Kl, jointure: for no teſtament takes effect till after the death of the 

u.. teſtator, and. by ſuch death the right of the ſurvivor (which ac- , 

crued at the original creation of the eſtate, and has therefore a 

priority to the other*) is already veſted*. 4. It may alſo be de- 

ſtroyed, by deſtroying the unity of intereſt. And therefore, if 
there be two joint-tenants for life, and the inheritance is pur- 
chaſed by or deſcends upon either, it is a ſeverance of the join- 
ture*: though, if an eſtate is originally limited to two for life, and 
after to the heirs of one of them,. the freehold ſhall remain in join- 
ture, without merging in the inheritance ; ' becauſe, being created 
by one and the ſame conveyance, they are not ſeparate eſtates, 

(which 1 18 nen in order to a merger) but branches of one in- 

tire eſtate b. In like manner, if a Joint-tenant in fee makes a 
leaſe for life of his ſhare, this defeats the jointure*; for it de- 
ſtroys the unity both of title and of intereſt. And, a or 
by whatever means the- jointure ceaſes or is ſevered, the right of 
ſurvivorſhip or jus accreſcendi the ſame inſtant ceaſes with it*, Yet, 
if one of three joint-tenants alienes his ſhare, the two remaining 
tenants ſtill hold their parts by joint-tenancy and ſurvivorſhip ! : 
and, if one of three joint-tenants releaſes his ſhare to one of his 
companions, though the Joint-tenancy is deſtroyed with regard 

to that part, yet the two remaining parts are ſtill held in join- 
ture n; for they ſtill preſerve their original conſtituent unities. 

But when, by any act or event, different intereſts are created in 

the ſeveral parts of the eſtate, or they are held by different titles, 

or if merely the poſſeſſion is ſeparated ; ſo that the tenants have 
no longer theſe four indiſpenſable properties, a ſameneſs of inte- 
reſt, an undivided poſſeſſion, a title veſting at one and the ſame 


time, and by one and the ſame act or grant; the jointure is in- 
ſtantly diflotved. 


© Tus accreſcendi prefertur ultima voluntati 1 Titt. F. 302, 303. | 
Co. Litt. 185. E Mibil de re accreſcit ei, qui nibil in re 

Lite. $. 287. quando jus accreſceret habet. Co. Litt. 188. 

1 Cro, Eliz. 470. | 1 Litt. §. 294. 

d 2 Rep. 60. Co. Litt. 182. n [bid. $. 304. 
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In general it is advantageous for the joint-tenants to diſſolve 
the jointure; ſince thereby the right of ſurvivorſhip is taken away, 
and each may tranſmit his own part to his own heirs. Sometimes 


however it is diſadvantageous to diſſolve the joint eſtate : as if 


there be joint-tenants for life, and they make partition, this diſ- 
ſolves the jointure ; and, though before they each of them had 
an eſtate in the whole for their own lives and the life of their 
companion, now they have an eſtate in a moiety only for their 


own lives merely; and, on the death of either, the reverſioner 


ſhall enter on his moiety". And therefore, if there be two joint- 
tenants for life, and one grants away his part for the life of his 
companion, it is a forfeiture? : for, in the firſt place, by the ſe- 
verance of the jointure he has given himſelf in his own moiety 
only an eſtate for his own life; and then he grants the ſame land 


for the life of another: which grant, by a tenant for his own 


life merely, is a forfeiture of his eſtate®; for it is creating an 
eſtate which may by poſſibility laſt longer than that which he is 
legally entitled to. | | | 


III. AN eſtate held in coparcenary is where lands of inherit- 
ance deſcend from the anceſtor to two or more perſons. It ariſes 
either by common law, or particular cuſtom. By common law : 
as where a perſon ſeiſed in fee-ſimple or in fee-tail dies, and his 
next heirs are two or more females, his daughters, ſiſters, aunts, 
couſins, or their repreſentatives; in this caſe they ſhall all in- 
herit, as will be more fully ſhewn, when we treat of deſcents 


hereafter : and theſe co-heirs are then called coparceners ; or, for 


brevity, parceners only.  Parceners by particular cuſtom are where 
lands deſcend, as in gavelkind, to all the males in equal degree, 
as ſons, brothers, uncles, &c*. And, in either of theſe caſes, 
all the parceners put together make but one heir ; and have but 
one eſtate among them *. — 


9 ng 55. 4 py 4 * 242. 
4 Leon. 237. bid. F. 205. 
P Co. Litt, 252. 1 8 Co. Litt. 163. 
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TIE E properties of parceners are in me reſpects like hot of 
joint-tenants ; ; they having the fame unities of interęſt, title, and 


poſſeſſion. They may ſue and be ſued jointly for matters relating 
to their own nds ©: and the entry of one of them ſhall in ſome 


caſes enure as the entry of them all *. They cannot have an ac- 
tion of treſpaſs againſt each other : but herein they differ from 


joint-tenants, that 2 are alſo excluded from maintaining an 
action of waſte ”; for coparceners could at all times put a ſtop to 
any waſte by a writ of partition, but till the ſtatute of Henry t the 
eighth joint-tenants had no ſuch power. Parceners' alſo differ 
materially from joint-tenants in four other points: 1. They al- 
ways claim by deſcent, whereas joint-tenants always claim by 
purchaſe. Therefore if two ſiſters purchaſe lands, to hold to them 
and their heirs, they are not parceners, but joint-tenants: and 
hence it likewiſe follows, that no lands can be held in coparce- 
nary, but eſtates of inheritance, which are of a deſcendible na- 
ture; whereas not only eſtates in fee and in tail, but for life or 
years, may be held in joint-tenancy. 2. There is no unity of 
time neceſſary to an eſtate in coparcenary. For if a man hath two 
daughters, to whom his eſtate deſcends in coparcenary, and one 
dies before the other; the ſurviving daughter and the heir of the 
other, or, when both are dead, their two heirs, are ſtil} parce- 


'ners?; the eſtates veſting in each of them at different times, 


though it be the ſame quantity of intereſt, and held by the ſame 
title. 3. Parceners, though they have a unity, have not an en- 
tirety, of intereſt. Tag, are properly intitled each to the whole 
of a diſtinct moiety *; and of courſe there is no jus aceręſcendi, 
or ſurvivorſhip ATE them : for each part deſcends ſeverally 
to their reſpective heirs, though the unity of poſſeſſion continues. 
And as long as the lands continue in a courſe of deſcent, and 
united in poſſeſſion, ſo long are the tenants thereof, whether male 
or female, called parceners. But if the poſſeſſion be once ſevered 


e Co. Litt. 164. „ 5. 254. 
bid. 188. 2.43. K | y Co. Litt. 164. 174. 


v 2 Inſt, 403. 2 Lid. 163, 164. 
1 by 
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by partition, they are no longer parceners, but tenants in ſeve- 
ralty; or if one parcener aliens her ſhare, though no partition 
be made, then are the lands no longer held in coparcenary, but 
in common 178 : 1 | 
PARCENERS are fo called, faith Littleton *, becauſe they 
may be conſtrained to make partition. And he mentions many 
methods of making it*©; four of which are by conſent, and one 
by compulſion. The firſt is, where they agree to divide the lands 
into equal parts in ſeveralty, and that each ſhall have ſuch a de- 
terminate part. The ſecond is, when they agree to chuſe ſome 
friend to make partition for them, and then the ſiſters ſhall chuſe 
each of them her part according to ſeniority of age ; or other-- 
wiſe, as ſhall be agreed. But this privilege of ſeniority is then: 
perſonal ; for if the eldeſt ſiſter be dead, her iſſue ſhall not chuſe 
firſt, but the next fiſter. But, if an advowſon deſcend in copar- 
cenary, and. the fiſters cannot agree in the preſentation, the eldeſt. 
and her iſſue, nay her huſband, or her aſſigns, ſhall preſent alone, 
before the younger. And the reaſon given is that the former 
privilege, of priority in choice upon a divifion, ariſes from an act 
of her own, the agreement to make partition; and therefore is: 
merely perſonal*: the latter, of preſenting to the living, ariſes- 
from the act of the law, and is annexed not only to her perſon, 
but to. her eftate alſo. A third method of partition is, where the- 
eldeſt divides, and then ſhe ſhall chuſe laſt ; for the rule of law 
is, cujus eft divifio, alterius eſt electio. The fourth method is where 
the ſiſters agree to caſt lots for their ſhares. And theſe are the 
methods by conſent. That by compulſion is, where one or more 
ſue out a writ. of partition againſt the others, whereupon the: 
ſheriff ſhall go to the lands, and make partition thereof by the 
verdict of a jury there impanneled, and aſſign to each of the par- 
ceners her part in ſeveralty ©. But there are ſome things which: 
* Litt. 5. 309. 


method of carrying on the proceedings on 
* §. 241. 


a writ of partition, of lands held either in 
© $.243 to 264, joint-tenancy, parcenary, or common, than 
* Co. Litt. 166. 3 Rep. 22. was uſed at the common law, is chalked 
* By ſtatute 8 & g W. III. c. 3. An eaſier out and provided. 


Me- 


* 


» 4 
8 


- 
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are in their nature impartible. The manſion-houſe, common of 


eſtovers, common of piſcary uncertain, or any other common 


without ſtint, ſhall not be divided; but the eldeſt ſiſter, if ſhe 
pleaſes, ſhall have them, and make the others a reaſonable ſatis- 
faction in other parts of the inheritance ; or, if that cannot be, 
then they ſhall have the profits of the thing by _ in the ſame 
manner as they take the advowſon *. 


THERE is yet another ehnfideration attending the eſtate in 
coparcenary; that if one of the daughters has had an eſtate given 


with her in Fankmarriage by her anceſtor (which we may re- 


member was a ſpecies of eſtates- tail, freely given by a relation 
for advancement of his kinſwoman in marriage?) in this caſe, if 
lands deſcend from the ſame anceſtor to her and her ſiſters in 
fee-ſimple, ſhe or her heirs ſhall have no ſhare of them, unleſs 
they will agree to divide the lands fo given in frankmarriage in 


equal proportion with the reſt of the lands deſcending b. This 


general diviſion was known in the law of the Lombards i, which 
direct the woman ſo preferred in marriage, and claiming her 


ſhare of the inheritance, mittere in confuſum cum ſororibus, guan- 


tum pater aut frater ei dederit, quando ambulaverit ad maritum. 
With us it is denominated bringing thoſe lands into Saen 53 

which term I ſhall explain in the very words of Littleton! : „it 
« ſeemeth that this word, hotchpot, is in Engliſh, a pudding; 
« for in a pudding is not commonly put one thing alone, but one 
„thing with other things together.” By this houſewifely meta- 
phor our anceſtors meant to inform us”, that the lands, both 


thoſe given in frankmarriage and thoſe deſcending in tee-ſimple, 


ſhould be mixed and blended together, and then divided in equal 


| portions among all the daughters. But this was left to the choice 


of the donee in frankmarriage, and if ſhe did not chuſe to put 
her lands in hotchpot, ſhe was preſumed to be ſufficiently provi- 


« Co. Litt. 164, 166. | i}, 2 f 14. c. 15. 


s See pag. 115. & Britton. c. 72. 
k BraQon. J. 2. c. 34. Litt. 5. 266 to 1 . 267, 
$73. | 2 Litt, $. 268. 
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ded for, and the reſt of the inheritance was divided among 


her other ſiſters. The law of hotchpot took place then only, 
when the other lands deſcending. from the anceſtor were fee- 


ſimple ; for, if they deſcended in tail, the donee in frankmarriage | 


was entitled to her ſhare, without bringing her lands ſo given into 
hotchpot ®. And the reaſon is, becauſe lands deſcending in fee- 
ſimple are diſtributed by the policy of law, for the maintenance 


of all the daughters; and, if one has a ſufficient proviſion out of 


the ſame inheritance, equal to the reſt, it is not reaſonable that 
ſhe ſhould have more: but lands, deſcending in tail, are not diſ- 
tributed by the operation of law, ſo properly as per formam don ;. 
it matters not therefore how unequal this diſtribution may be. 
Alſo no lands, but ſuch as are given in frankmarriage, ſhall be 
| brought into hotchpot; for no others are looked upon in law as 
given for the advancement of the woman, or by way of marriage 
portionꝰ. And therefore, as gifts in frankmarriage are fallen into 
diſuſe, I ſhould hardly have mentioned the law of hotchpot, had 


not this method of diviſion. been revived and copied by the ſtatute. 


for diſtribution. of perſonal eſtates, which we ſhall hereafter con- 
fider at t large. 


THE eſtate i in coparcenary may be di :ſoued, either by partition; 
which diſunites the poſſeſſion; by alienation of one parcener,. 


which diſunites the title, and may diſunite the intereſt; or by 


the whole at laſt deſcending to and veſting in one ſingle perſon, 
which brings it to an eſtate i in ſeveralty. 


IV. Ty AN Ts in common are ſuch as hold by ſeveral and: 
diſtinct titles, but by unity of poſſeſſion; becauſe none knoweth: 
his own ſeveralty, and therefore they all occupy promiſcuouſly ?. 
This tenancy therefore happens, where there is an. unity of poſ- 


ſeſſion merely, but perhaps an entire diſunion of intereſt, of title, 


and of time. For, if there be two tenants in common of lands, 
one may hold his part in fee-fimple, the other in tail, or for life;;, 


a Litt. F. 274, id. 292. 
* Ibid. 275, — 
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ſo that there is no neceſſary unity of intereſt : one may hold by 
deſcent, the other by purchaſe; or the one by purchaſe from A, 

the other by purchaſe from B; ſo that there is no unity of title: 
one's eſtate may have been veſted fifty years, the other's but yeſ- 
terday ; ſo there is no unity of time. The only unity there is, 
is that of poſſeſſion; and for this Littleton gives fx true reaſon, 


becauſe no man can certainly tell which part is his own: other- 
wiſe even this eyed be ow a 


Pg 


Tex NANCY in common nap beinrcatith either by the de- 


ſtruction of the two other eſtates, in joint-tenancy and coparce- 


nary, or by ſpecial limitation in a deed. By the deſtruction of 
the two other eſtates, I mean ſuch deſtruction as does not ſever 
the unity of poſſeſſion, but only the unity of title or intereſt. 
As, if one of two joint-tenants in fee alienes his eſtate for the 
life of the alienee, the alienee and the other joint-tenant are te- 
nants in common: for they now have ſeveral titles, the other 


Joint-tenant by the original grant, the alience by the new aliena- 
tion a; and they alſo have ſeveral intereſts, the former joint- 


tenant in foe-fimple, the alienee for his own life only. So, if one 


| Joint-tenant give his part to A in tail, and the other gives his to 


B in tail, the donees are tenants in common, as holding by dif- 
ferent titles and COnveyances *, If one of two parceners ener, 
the alienee and the remaining parcener are tenants in common 


becauſe they hold by different titles, the parcener by deſcent, 5 . 


alienee by purchaſe. So likewiſe, if there be a grant to two men, 


or two women, and the heirs of their bodies, here the grantees | 
ſhall be joint-tenants of the life-eſtate, but they ſhall have ſeve- 
ral inheritances ; becauſe they cannot poſſibly have one heir of 
their two bodies, as might have been the caſe had the limitation 
been to @ man and woman, and the heirs of their bodies begotten*: 
and in this, and the like caſes, their iſſues ſhall be tenants in 


.common ; becauſe they muſt claim by different titles, one as heir 


of A, and the other as heir of B; and thoſe too not titles by 


5s Litt. F. 293. wy 0 Ilid. 3Ccg. 
T bid. 295. : | t Ibid. 283, „ 
| = purchaſe, 


«+ 


— *** — — 6 - „ n 8 


FF 


purchaſe, but deſcent. In ſhort, whenever an eſtate in joint- 
tenancy or coparcenary 18 diſſolved, ſo that there be no partition 


made, but the unity of poſſeſſion continues, it is turned into a 
| tenancy in common. 


A TENANCY in common may alſo be created by expreſs li- 
mitation in a deed: but here care muſt be taken not to inſert 
words which imply a joint eſtate ; and then if lands be given to 

two or more, and it be not joint-tenancy, it muſt be a tenancy 
in common. But the law is apt in it's conſtructions to favour 
joint-tenancy rather than tenancy in common; becauſe the di- 
viſible ſervices iſſuing from land (as rent, &c) are not divided, nor 
the entire ſervices (as fealty) multiplied, by joint-tenancy, as they 
muſt neceſſarily be upon a tenancy in common. Land given to 
two, to be holden the one moiety to one, and the other moiety 
to the other, is an eſtate i in common”; and, if one grants to an- 
other half his land, the grantor and grantee are alſo tenants in 
common * : becauſe, as has been before? obſerved, joint-tenants 
do not take by diſtin@) halves or moieties ; and by ſuch grants 
the diviſion and ſeveralty of the eſtate is ſo plainly expreſſed, that 
it is impoſſible they ſhould take a joint intereſt in the whole of 
the tenements. But a deviſe to two perſons, to hold Jointly 
and ſeverally, is a Joint-tenancy ; becauſe that is implied in the 
word * jointly,” even though the word = ſeverally” ſeems to im- 
ply the direct reverſe*: and an eſtate given to A and B, equally 
to be divided between tl em, though in deeds it hath been ſaid to 
be a joint-tenancy *, (for it implies no more than the law has 
annexed to that eſtate, vis. diviſibility®) yet in wills it is cer- 
tainly a tenancy in common ©; becauſe the deviſor may be pre- 
ſumed to have meant what is moſt beneficial to both the deviſees, 
though his meaning is imperfectly expreſſed. And this nicety in 
the wording of grants makes it the moſt uſual as s well as the ſafeſt 


» Salk. 392. 5 5 


: | Z Poph. 52. 
F ropes 298. * 1 Equ. Caf. abr. 291. 
* ſoid. 299, | » 1P. Wi, 17. 
See pag. 182. f © 3 Rep. 39. I Ventr. 32. 
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=_ The RicurTs Book II. 
way, when a tenancy in common is meant to be created, to add 


expreſs words of excluſion as well as deſcription, and limit the eſtate 
to A and B, to hold as tenants in common, and not as ſoint-tenants. 


As to the incidents attending a tenancy in common: tenants 
in common (like joint-tenants) are compellable by the ſtatutes 
of Henry VIII and William III, before-mentioned*®, to make par- 
tition of their lands; which they were not at common law. They 
properly take by diſtinct moieties, and have no entirety of intereſt; 
and therefore there is no ſurvivorſhip between tenants in common. 
Their other incidents are ſuch as merely ariſe from the- unity of 
poſſeſſion; and are therefore the ſame as appertain to joint-tenants 
merely upon that account : ſuch as being liable to reciprocal ac- 
tions of waſte, and of account, by the ftatutes of Weſtm. 2. c. 22. 
and 4 Ann. c. 16. For by the common law no tenant in common 
was liable to account to his companion for embezzling the profits 
of the eſtate*; though, if one actually turns the other out of 
poſſeſſion, an action of ejectment will lie againſt him*. But, as 
for other incidents of joint-tenants, which ariſe from the privity 
of title, or the union and entirety of intereſt, (ſuch as joining 
or being joined in aQtions®, unleſs in the caſe where ſome intire 
or indiviſible thing is to be recovered ) theſe are not applicable 


to tenants in common, whoſe intereſts are diſtinct, and whoſe 
titles are not joint but ſeveral. 


Es rTATESs in common can only be diſſolved two ways: I. By 
| uniting all the titles and intereſts in one tenant, by purchaſe or 
| otherwiſe ; which brings the whole to one ſeveralty : 2. By ma- 
king partition between the ſeveral tenants in common, which 
gives them all reſpective ſeveralties. For indeed tenancies in com- 
mon differ in nothing from ſole eſtates, but merely in the blend- 


ing and unity of poſſeſſion. And this finiſhes our enquiries with 
reſpect to the nature of eſtates. 


* pap. 185, & 186. p 5 Litt, $. 311, | 
e Co. Litt. 199. Co. Litt. 197. 


CHAPTER THE THIRTEENTH. 


Or THE TITLE T O THINGS REAL, 


IN GENERAL, 


HE foregoing chapters having been principally employed in 
defining the nature of things real, in deſcribing the tenures 
by which they may be holden, and in diſtinguiſhing the ſeveral 
kinds of eftafe or intereſt that may be had therein, I come now _ 
to conſider, laſtly, the title to things real, with the manner of ac- 
quiring and loſing it. A title is thus defined by ſir Edward Coke“, 
titulus eft juſta cauſa paſſidendi id quod noftrum eft; or, it is the 
means whereby the owner of lands hath the juſt poſſeſſion of his 
3 


THERE are ſeveral lage or degrees requiſite 3 


plete title to lands and tenements. We will confider then in a 
n order. 


I. Taz loweſt and moſt imperfect degree of title confiſts in 
the mere naked poſſeſſion, or actual occupation of the eſtate ; with- 
out any apparent right, or any ſhadow or pretence of right, to 
hold and continue ſuch poſſeſſion. This may happen, when one 
man invades the poſſeſſion of another, and by force or ſurprize 
turns him out of the occupation of his lands; which is termed 
a a:ſſeifin, being a deprivation of that actual ſeiſin, or corporal 


IInſt. 345. , 
Aa 2 freehold 
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freehold of the lands, which the tenant before enjoyed. Or it 
may happen, that after the death of the anceſtor and before the 
entry of the heir, or after he death of a particular tenant and 
emainder or reverſion, a ſtranger may 
contrive to get poſſeſſion of the vacant land, and hold out him 
that had a right to enter. In all which caſes, and many others 
that might be here ſuggeſted, the wrongdoer has only a mere 
naked poſſeſſion, which the rightful owner may put an end to, 
by a variety of legal remedies, as will more fully appear in the 


third book of theſe commentaries. But in the mean time, till 


ſome act be done by the rightful owner to deveſt this poſſeſſion 
and affert his title, ſuch actual poſſeſſion is, prima facie, evidence 
of a legal title in the poſſeſſor; and it may, by length of time, 
and . ware of him who hath the right, by degrees ripen into. 


a perfect and indefeaſible title. And, at all n winkt ſuch 
. an no title can : be EP: good. 


I. Tu E next fiep: to a ces and'p perfect title is the 5 of 
poſeſſion, which may reſide in one man, ok the actual poſſeſ- 
ſion is either in himſelf or in another. For if a man be diſſeiſed, 


or otherwiſe kept out of poſſeſſion, by any of the means before- 


mentioned, though the a#za/ poſſeſſion be loſt, yet he has ſtil} 


remaining in him the right of poſſeſſion; and may exert it when- 


ever he thinks proper, by entering upon the diſſeiſor, and turning 
him out of that occupancy which he has ſo illegally gained. But 
this right of poſſeſſion is of two forts : an apparent right of poſ- . 
ſeſſion, which may be defeated by proving a better; and an ac- 
tual right of poſſeſſion, which will ſtand the teſt againſt all op- 
ponents. Thus if the diſſeiſor, or other wrongdoer, dies poſſeſſed 
of the land whereof he ſo became ſeiſed by his own unlawfub 
act, and the ſame deſcends to his heir; now the heir hath ob- 
tained an apparent right, though the 447 right of poſſeflion re- 


tides in the perſon diſſeiſed; and it. ſhall not be lawful for the 


perſon diſſeiſed to deyeſt this apparent right by mere entry or 
other act of bit own, but only by an action at law *. F or, until. 


d Litt. $. 386. h 
| Cc 
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the contrary be proved by legal demonſtration, the law will rather x 
preſume. the right to reſide in the heir, whoſe anceſtor died ſeiſed, 6 
than in one who has no ſuch preſumptive evidence to urge in his YN 
own behalf. Which doctrine in ſome meaſure aroſe from the al 
principles of the feodal law, which, after feuds became heredi- 1 
tary, much favoured the right of deſcent; in order that there 9 
might be a perſon. always on the ſpot to perform the feodal du- 7 
ties and ſervices*©: and therefore, when a feudatory died in battle, 1 
or otherwiſe, it preſumed always that his children were entitled 3, 
to the feud, till the right was otherwiſe determined by his fellow- [ if 
ſoldiers and fellow-tenants, the peers of the feodal court. But 1 
if he, who has the actual right of poſſeſſion, puts in his claim and 1 

brings his action within a reaſonable time, and can prove by 9 
what unlawful means the anceſtor became ſeiſed, he will then * 
by ſentence of law recover that poſſeſſion, to which he hath ſuch "| 
actual right. Yet, if he omits to bring this his poſſeſſory action = 

within a competent time, his adverſary may imperceptibly gain 4 
an actual right of poſſeſſion, in conſequence of the other's neg- = 
ligence. And by this, and certain other means, the party kept i 
out of poſſeſſion may have nothing left in him, but what we are | Wo * 
next to ſpeak of; vis. 7 No Fi 1 1 2 i ; 

III. Tu ꝝE mere rigůt of property, the jus proprietatis, without "i A 

either poſſeſſion or even the right of poſſeſſion. This is frequently mm 
ſpoken of in our books under the name of the mere right, jus | 
merum; and the eſtate of the owner is in ſuch caſes ſaid to be to- 
tally deveſted, and put to à right*. A perſon. in this ſituation 
may have the true ultimate property of the lands in himſelf: but 
by the intervention of certain circumſtances, either by his own 
negligence, the ſolemn act of his anceſtor, or the determination 
of a court of juſtice, the preſumptive evidence of that right is 
ſtrongly in favour of his antagoniſt ; who has thereby obtained 
the abſolute right of poſſeſſion. As, in the firſt place, if a per- 
ſon diſſeiſed, or turned out of poſſeſſion of his eſtate, neglects to 
purſue his remedy within the time limited by law; by this means 
© Gilb, Ten, 1. ; o. Litt. 1&0 
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the diſſeiſor or his heirs gain the actual right of poſſeſſion: for 
the law preſumes that either he had a good right originally, in 
virtue of which he entered on the lands on queſtion, or that ſince 
ſuch his entry he has procured a ſufficient title; and therefore, 

after ſo long an acquieſcence, the law will not ſuffer his poſſeſſion 

to be diſturbed without enquiring into the abſolute right of pro- 
perty. Yer, ſtill, if the perſon diſſeiſed or his heir hath the true 
right of property remaining in himſelf, his eſtate is indeed ſaid 
to be turned into a mere right; but, by proving ſuch his better 
right, he may at length recover the lands. Again; if a tenant in 
tail diſcontinues his eſtate- tail, by alienating the lands to a ſtran- 


ger in fee, and dies; here the iſſue in tail hath no right of po/- 
feffion, independent of the right of property: for the law pre- 
. ſumes prima facie that the anceſtor would not diſinherit, or at- 
tempt to diſinherit, his heir, unleſs he had power ſo to do; and 
| therefore, as the anceſtor had in himſelf the right of poſſeſſion, 
and has transferred the ſame to a ſtranger, the law will not per- 
mit that poſſeſſion now to be diſturbed, unleſs by ſhewing the 
| abſolute right of property to reſide in another perſon. The heir 
_— = therefore in this cafe has only a mere right, and muſt be ſtrictly 
3 held to the proof of it, in order to recover the lands. Laſtly, 
if by accident, neglect, or otherwiſe, judgment is given for ei- 
ther party in any paſeſſory action, (that is, ſuch wherein the right 
of poſſeſſion only, and not that of property, is conteſted) and 
the other party hath indeed in himſelf the right of property, 
this is now turned to a mere right; and upon proof thereof in a 
ſubſequent action, denominated a writ of right, he ſhall recover 
his ſeiſin of 1 lands. 


1 Tu US, if a diſſeiſor turns me out of pofleffion of my lands, 
he thereby gains a mere naked poſſeſſion, and I ſtill retain the right 
of poſſeſſion, and right of property. If the diſſeiſor dies, and the 
lands deſcend to his ſon, the ſon gains an apparent right of poſ- 
Mon; but I Kill retain the actual hs both of poſſeſſion and pro- 
Percy. If I acquieſce for thirty years, without bringin g any ac- 
tion to recover Poſſeſſion of the lands, the ſon gains the actual 


right 
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right of poſſeſſion, and I retain nothing but the mere right of pro- 


perty. And even this right of property will tail, or at leaſt it will 


be without a remedy, unleſs I purſue it within the ſpace of ſixty 
years. 80 alſo if the father be tenant in tail, and alienes the 
eſtate-tail to a ſtranger in fee, the alienee thereby gains the right 
of poſſeſſion, and the ſon hath only the mere right or right of property. 
And hence. it will follow, that one man may have the poſſe/iion, 
another the right of poſſeſſion, gand a third the right of property. 


For if tenant in tail en in fee-fimple, and dies, and. B 


diflciſes A ; now B will have the paſſion, A the right of Pl. 


an, and the iſſue in tail the right of property: A may recover 


the poſſeſſion againſt B; and afterwards the ifſue in tail may evict 


A, and unite in himſelf the poſſeſſion, the right of poſſeſſion, 
and alſo the right of property. In which union conſiſts, 


IV. A coMPLETE title to lands, tenements, and heredita- 
ments. For it is an antient maxim of the law ©, that no title is 


completely good, unleſs the right of poſſeſſion be joined with the 


right of property; which right is then denominated a double 
right, jus duplicatum, or droit droit. And when to this double 


right the actual poſſeſſion is alſo united, when there is, according 


to the expreſſion of Fleta*, juris et ſerfinae conjunctio, then, and 
then only, is the title completely legal. 


* Mirr. J. 2. c. 7. „„ 
Co. Litt. 266. Bract. J. 5. tr. 3. c. 5. | 
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4 CHarTER THE FOURTEENTH. 
3 Or TITLE 3y DESCENT. 
3 | | © owe > 
3 POE 
* Ke e en . : 
HE ſeveral gradations od ſtages, requiſite to "IO a com- 
2 plete title to lands, tenements, and hereditaments, having 
'Y been briefly ſtated in the preceding chapter, we are next to con- 
| 4 | fider the ſeveral manners, in which this complete title (and therein 
= principally the right of propriety) may be reciprocally loſt and ac- 
= 9 quired: whereby the dominion of things real is either continued, 
or transferred from one man to another. And here we muſt firſt 
of all obſerve, that (as gain and loſs are terms of relation, and 
of a reciprocal nature) by whatever method one man gains an 
eſtate, by that ſame method or it's correlative ſome other man 
has loſt it. As where the heir acquires by deſcent, the anceſtor 
has firſt loſt or abandoned the eſtate by his death: where the 
lord gains land by eſcheat, the eſtate of the tenant is firſt of all 
loſt by the natural or legal extinction of all his hereditary blood: 
; where a man gains an intereſt by occupancy, the former owner 
has previouſly relinquiſhed his right of poſſeſſion: where one 
man claims by preſcription or immemorial uſage, another man 
has either parted with his right by an antient and now forgotten 
grant, or has forfeited it by the ſupineneſs or negle& of himſelf 
and his anceſtors for ages: and ſo, in caſe of forfeiture, the tenant 
by his own miſbehaviour or neglect has renounced his intereſt in 
the eſtate ; whereupon it devolves to that perſon who by law may 
take advantage of ſuch default : and, in alienation by common 


aſſurances, the two conſiderations of loſs and acquiſition are fo 
| interwoven, 
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interwoven, and ſo conſtantly contemplated together, that we 


never hear of a 0 Fe without at once receiving the idea as 
well of the 1 as the — 


Tu E methods n of acquiring on the one hand, and of 


loſing on the other, a title to eſtates in things real, are reduced 


by our law to two: deſcent, where the title is veſted in a man 


by the ſingle operation of law; and purchaſe, where the title is 
veſted in n, his own act or agreement *. 


Des CENT, or hereditary ſucceſſion, is the title whereby a 
man on the death of his anceſtor acquires his eſtate by right of 
repreſentation, as his heir at law. An heir therefore is he upon 
whom the law caſts the eſtate immediately on the death of the 
anceſtor : and an eſtate, fo Ong to the heir, is in law called 
the inheritance. - 


7 


Tu k doctrine of deſcents, or law of inheritances in fee-ſimple, 
is a point of the higheſt importance; and is indeed the principal 


object of the laws of real property in England. All the rules relating 


to purchaſes, whereby the legal courſe of deſcents is broken and 
altered, perpetually refer to this ſettled law of inheritance, as a 
datum or firſt principle univerſally known, and upon which their 
ſubſequent limitations are to work. Thus a gift in tail, or to a 
man and the heirs of his body, is a limitation that cannot be 
perfectly underſtood without a previous knowlege of the law of 


deſcents in fee-ſimple. One may well perceive, that this is an 


eſtate confined in it's deſcent to ſuch heirs only of the donee, as 
have ſprung or ſhall ſpring from his body; but who thoſe heirs 
are, whether all his children both male and female, or the male 
only, and (among the males) whether the eldeſt, youngeſt, or 


other ſon alone, or all the ſons together, ſhall be his heir ; this 


is a point, that we muſt reſult back to the ſtanding law of deſcents 
in fee · ſimple to be informed of. 


| Co. Lat 18. 
Vo I. II. | LT 0 TUM 
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In order therefore to treat a matter of this dhivergd conſe- 
quence the more clearly, I ſhall endeavour to lay afide ſuch mat- 
ters as will only tend to breed embaraſſment and confuſion in our 
enquiries, and ſhall confine myſelf entirely to this one object. I 

| ſhall therefore decline conſidering at preſent who are, and who 
; | are not, capable of being heirs ; reſerving that for the chapter of 
: eſcheats. I ſhall alſo paſs over the frequent diviſion of deſcents, 
= i into thoſe by cuſtom, ſtatute, and common law: for deſcents by 
= + Particular cuſtom, as to all the ſons in gavelkind, and to the youngeſt 
= in borough-engliſh, have already been often“ hinted at, and may 
alſo be incidentally touched upon again; ; but will not make a ſe- 
parate conſideration by themſelves, in à ſyſtem ſo general as the 
preſent: and deſcents by ffatute, or fee-tail per formam doni, in 
—_ purſuance of the ſtatute of Weſtminſter the ſecond, have alſo been 
—_ already” copiouſly handled ; and it has been ſeen that the deſcent 
a SR tn in tail is reſtrained and regulated according to the words of the 
original donation, and does not intirely purſue the common law 


doctrine of inheritance ; which, and which e it will now be 
our e to W . 


— 


AND, as this depenids not a little on cas nature of kindred, 
f ; and the ſeveral degrees of conſanguinity, it will be previouſly ne- 


ceſſary to ſtate, as briefly as poſſible, the true notion of one kind- 
red or alliance i in blood *. 


1 dos SANGUINITY, or kindred, is Jefitien by the writers on 
theſe ſubjects to be «© vinculum perſonarum ab eodem ftipite deſcen- 
e dentium ;” the connexion or relation of perſons deicended from 


the ſame ſtock or common anceſtor. This conſanguinity i is either 
lineal, or collateral. 


| 8 See Vol. I. pag. 74s 75: Vol. II. of confanguinity, and the conſequences re- 
5 8 | Pag. 83, 85. ſulting from a right apprehenſion of it's na- 


© See pag. 112, ic. ture, ſee an eſſay on collateral conſanguinity, in 
For a fuller explanation of the doctrine the firſt volume of law tracts. Oxon. __ 89, 
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LI NEAL conſanguinity is that which' ſubſiſts between per- 
ſons, of whom one is deſcended in a direct line from the other: 


as between John Stiles (the propaſitus in the table of conſangui- 


nity) and his father, grandfather, great-grandfather, and ſo up- 


wards in the direct aſcending line; or between John Stiles and 


his ſon, grandſon, great-grandſon, and ſo downwards in the di- 
re& deſcending line. Every generation, in this lineal dire& con- 
ſanguinity, conſtitutes a different degree, reckoning either up- 
wards or downwards: the father of John Stiles is related to him 
in the firſt degree, and ſo likewiſe is his ſon ; his grandſire and 
grandſon in the ſecond ; his great-grandfire, and great-grandſon 
in the third. This is the only natural way of reckoning the de- 
grees in og direct line, 125 therefore univerſally obtains, as well 
in the civil ©, and canon as in the common law 5, 


Tu x doctrine of lineal conſanguinity i is ; ſufficiently plain and 
obvious; but it is at-the firſt view aſtoniſhing to conſider the num- 


ber of lineal anceſtors which-every man-has, within no very great 


number of degrees: and ſo many different bloods® is a man ſaid 
to contain in his veins, ' as he hath lineal anceſtors. Of theſe he 


hath two in the firſt aſcending degree, his own parents ; he hath - 
four in the ſecond, the parents of his father and the parents of 
his mother; he hath eight in the third, the parents of his two 
grandfathers and two grandmothers ; and, by the ſame rule of 
progreſſion, he hath an hundred and twenty eight! in the ſeventh; 


a thouſand and twenty four i in the tenth; and at the twentieth 
degree, or the diſtance of twenty generations, every man hath 
above a million of anceſtors, as common arithmetic will demon- 
ſtrate *. This lineal conſanguinity, we may obſerve, falls ſtrictly 
within the definition of vinculum N ab eodem ſtipite deſ- 


Ff. 38. 10. 10. . are n 25 the enereaſing power 
f Decretal. J. 4. tit, 14. of progreſſive numbers; but is palpably 
s Co. Litt. 23. evident from the following table of a geo- 
b bid. 12. metrical progreſſion, in which the firſt term 
This will ſeem ſurprizing to thoſe who is 2, and the denominator alſo 2: or, to. 

B b 2 | | ſpeak 


* 


12 
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cendentium; ſince lineal relations are ſuch as deſcend one from 
the other, and both of courſe from the ſame common anceſtor. 
e 


 CoLrLrAaTeERAL kindred anſwers to the ſame deſcription : 
collateral relations agreeing with the lineal in this, that they de- 
ſcend from the ſame ſtock or anceſtor ; but differing in this, that 
they do not deſcend from each other. Collateral kinſmen as ſuch 
then as lineally ſpring from one and the ſame anceſtor, 
the /tirps, or root, the ſtipes, trunk, or common ſtock, from 
whence theſe relations are branched out. 


ſpeak more invelligibly, | it 1s evident, for 
that each of us has two anceſtors in the firſt 
degree; the number of whom is doubled 
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who is 


As if John Stiles hath 


at every remove, becauſe each of our an- 
ceſtors has alſo two immediate anceſtors of 
his own. 


Linea Degrees. Number of Anceſtors. 
I — 2 
2 4 
3 —8 
4 = 16 
5 — : 32 
6 — 64 
7 — — 128. 
8 — 256 
8 3 312 
Io = — 024 . 
II 2048 
12—— — 4096 
112— 8192 
14 — 16384 
15 — 32768. 
16 — 65536 
17 ä — 131072 
18 — — 262144 
19 524288 
20 1048576 


A ſhorter method of finding the number of 
anceſtors at any even degree is by ſquaring 
the number of anceſtors at half that num- 
ber of degrees. Thus 16 (the number of 
anceſtors at four degrees) is the ſquare of 


4, the number of anceſtors at two; 256 is 
the ſquare of 16; 65536 of 256; and the 
number of anceſtors at 40 degrees would be 
the ſquare of 1048576, or n of a 
million millions. 


two 


8 of THINGS, "= 08 
two ſons, who have each a numerous iſſue; both theſe iſſues are 
lineally deſcended from John Stiles as their common anceſtor ; 
and they are collateral kinſmen to each other, becauſe they are 
all deſcended from this common anceſtor, and all have a portion 


of his blood in their veins, which denominates them con:/anguineos. 


We mult be careful to remember, that the very being of col- 
lateral conſanguinity conſiſts in this deſcant from one and the ſame 


common anceſtor. Thus Titius and his brother are related; why? 


becauſe both are derived from one father: Titius and his firſt 
couſin are related; why? becauſe both deſcend from the ſame. 


grandfather : and his ſecond coufin's claim to conſanguinity is. 


this, that they both are derived from one and the ſame great- 
grandfather. In ſhort, as many anceſtors as a man has, ſo many 
common ſtocks he has, from which collateral kinſmen may be 


derived. And as we are taught by holy writ, that there is one: 


couple of anceſtors belonging to us all, from whom the whole 
race of mankind is deſcended, the obvious and undeniable conſe- 
quence is, that all men are in ſome degree related to each other. 


For indeed, if we only only ſuppoſe each couple of our anceſtors. 


to have left, one with another, two children ; and each of thoſe. 
children on an average to have left two more; (and, without ſuch. 
a ſuppoſition, the human ſpecies muſt be daily diminiſhing ) we: 


ſhall find that all of us have now ſubſiſting near two hundred and: 


feventy millions of kindred in the fifteenth degree, at the ſame: 
diſtance from the ſeveral common anceſtors as ourſelves are; be- 
ſides thoſe that are one or two deſcents nearer to or farther from: 
the common ſtock, who may amount. to as many more *. And, 
if this calculation ſhould appear incompatible with the number 
of inhabitants on the earth, it is becauſe, by intermarriages among 


the ſeveral deſcendants from the ſame anceſtor, a hundred or a 


thouſand modes of conſanguinity may be conſolidated in one perſon,, 
or he may be related to us a hundred or a thouſand different ways. 


* This will ſwell more conſiderably than in the firſt degree, who. makes, together 
the former calculation: for here, though with the propo/@us, the two deſcendants from 
the firſt term is but 1, the denominator is the firſt couple of anceſtors; and in every 
41 that is, there is one kinſman (a brother) other degree the number of kindred mui 
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THE method of computing theſe degrees in the canon law !, 
which our law has adopted“, is as follows. We begin at the 
common anceſtor, and reckon downwards; and in whatſoever 
degree the two perſons, or the moſt remote of them, is diſtant 


be the nr of thoſe i in the degree which 
immediately precedes it. For, ſince each 
couple of anceſtors has two deſcendants, who 


encreaſe in a duplicate ratio, it will follow. 
that the ratio, in which all the deſcendants 
.encreaſe downwards, muſt be double to that 


in which the anceſtors encrents upwards : 
but we have ſeen that the anceſtors encreaſe 


in a duplicate ratio : therefore the deſcend- 
ants muſt encreaſe in a double duplicate, 
that 1 is, in a n e ratio. 


Collateral Degrees. . 
I — — I 
2 4 
; 3 -16 

4 64 
5 — 256 | : 

6 = 1024. 
7 — 4096 
8 16384 
9 65536 

10 262144 
11 — 1048576 

15 — 4194304 
13 — —— 16777216 

: ;.- 1 won es 67108864 
15 — 268435456 
1 —— 1073741824 
17 4294967296 
18 17179869184 
19 - 68719476736 
20 - 274877900944 


This calculation may alſo be formed by a 
more compendious proceſs, viz. by ſquaring 
the couples, or half the number, of anceſ- 


tors at any given degree; which will fur- 


niſh us with the number of kindred we have 
in the ſame degree, at equal diſtance with 
ourſelyes from the common ſtock, beſides 
thoſe at unequal diſtances. Thus, in the 


' tenth lineal degree, the number of anceſtors 
is 1024; it's half, or the couples, amount 


to 512; the number of kindred in the 
tenth collateral degree amounts therefore 


.. 


to 262144, or the 3 of 513. And if 


we will be at the trouble to recollect the 
ſtate of the ſeveral families within our o.õẽ 
knowlege, and obſerve how far they agree 
with this account ; that is, whether, on an 
average, every man has not one brother or 
ſiſter, four firſt couſins, fixteen ſecond cou- 
fins, and ſo on; we ſhall find that the pre- 
ſent calculation 1s very far from N over- 
charged. 

L Decretal. 4. 14. 3 C9. 

n Co. Litt. 23. | from 


from the common anceſtor, that is the degree in which they 
are related to each other. Thus Titius and his brother are re- 
lated in the firſt degree; for from the father to each of them is 
counted only one: Titius and his nephew are related in the ſecond 


degree; for the nephew is two degrees removed from the com- 


mon anceſtor; v/z. his own grandfather, the father of Titius. Or, 


(to give a more illuſtrious inſtance from our Engliſh annals) king 


Henry the ſeventh, who ſlew Richard the third in the battle of 
Boſworth, was related to that prince in the fifth degree. Let the 
propoſitus therefore in the table of cGuianguinity repreſent king 
Richard the third, and the claſs marked (e) king Henry the ſe- 
venth. Now their common ſtock or anceſtor was king Edward 
the third, the abavus in the ſame table: from him to Edmond 
duke of York, the proavus, is one degree; to Richard earl of 
Cambridge, the avus, two; to Richard duke of York, the pater, 
| three; to king Richard the third, the propgſitus, four: and from 
king Edward the third to John of Gant (a) is one degree ; to John. 
earl of Somerſet (b) two; to John duke of Somerſet (c) three; to 
Margaret counteſs of Richmond (d) four; to king Henry the ſe- 
venth (e) five. Which laſt mentioned prince, being the fartheſt 
removed from the common ſtock, gives the denomination to the 
degree of kindred in the canon and municipal law. Though ac- 
cording to the computation of the civilians, (who count upwards, 
from either of- the perſons related, to the common ſtock, and 
then downwards again to the other; reckoning a degree for each 
perſon both aſcending and deſcending) theſe two princes, were re- 
lated in the ninth degree: for from king Richard the third to- 
Richard duke of York is one degree ; to Richard earl of Cam- 
bridge, two; to Edmond duke of York, three; to king Edward 
the third, the common anceſtor, four; to John of Gant, five; 
to John earl of Somerſet, ſix; to John duke of Somerſet, ſeven; 


to Margaret counteſs of Richmond, eight; to king Henry the 


feventh, nine *. 


See the table of conſanguinity annexed; the canoniſts incluſive ; the former being 
wherein all the degrees of collateral kind- diſtinguiſhed by the numeral letters, the: 
red to the propo/tus are computed, ſo far as latter by the common ciphers, 
the tenth of the civilians and the ſeventh of | Tur 
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Tu E nature and degrees of kindred being thus in ſome mea- 
ſure explained, I ſhall next proceed to lay down a ſeries of rules, 
or canons of inheritance, according to which eſtates are tranſ- 
| mitted from the anceſtor to the heir; together with an explana- 
tory comment, remarking their original and progreſs, the reaſons 
upon which they are founded, and in ſome caſes their agreement 
with the laws of * nations. 


I. Tu E firſt rule is, that idharlinces ſhall lineally deſcend to 


Kd. Cie ee, lu. the iſſue of the perſon laſt n ſeiſed, in en, but ſhall 


tot Firamoasy eee never lineally aſcend. 


E. Ale, wel. 


— — Mean _— * „ * Tree 


4 mw 1 19 7: 
8 — — — — +1 
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To explain the more clearly both this and the is: 
rules, it muſt firſt be obſerved, that by law no inheritance can 
| veſt, nor can any perſon be the actual complete heir of another, 
till the anceſtor is previouſly dead. Nema eft haeres viventis. Be- 
fore that time the perſon who is next in the line of ſucceſſion is 
called an heir apparent, or heir preſumptive. Heirs apparent are 
ſuch, whoſe right of inheritance is indefeaſible, provided they 
outlive the anceſtor ; as the eldeſt fon or his iſſue, who muſt by 
the courſe of the common law be heirs to the father whenever 
he happens to die. Heirs preſumptive are ſuch, who, if the an- 
ceſtor ſhould die immediately, would in the preſent circumſtan- 
ces of things be his heirs; but whoſe right of inheritance may 
be defeated by the contingency of ſome nearer heir being born : 
as a brother, or nephew, whoſe preſumptive ſucceſſion may be 
deſtroyed by the birth of a child ; or a daughter, whoſe preſent 
hopes may be hereafter cut off by the birth of a ſon. Nay, even 
if the eſtate hath deſcended, by the death of the owner, to ſuch 
brother, or nephew, or daughter ; in the former caſes. the eſtate 
ſhall be deveſted and taken away by the birth of a poſthumous 
child; and, in the latter, it ſhall alſo be totally deveſted by the 
birth of a poſthumous ſon *. 


\ 
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We muſt alſo remember, that no perſon can be properly ſuch 
an anceſtor, as that an inheritance in lands or tenements can be 
derived from him, unleſs he hath had actual ſeiſin of ſuch lands, 
either by his own entry, or by the poſſeſſion of his own or his 
anceſtor's leſſee for years, or by receiving rent from a leſſee of the 
freehold? : or unleſs he hath had what is equivalent to corporal 
ſcifin in hereditaments that are incorporeal ; ſuch as the receipt 
of rent, a preſentation to the church in caſe of an advowſon, and 

| the like. But he ſhall not be accounted an anceſtor, who hath 
had only a bare right or title to enter or be otherwiſe ſeiſed. And 
therefore all the caſes, which will be mentioned in the preſent 
chapter, are upon the ſuppoſition that the deceaſed (whoſe inhe- 
ritance is now claimed) was the laſt perſon actually ſeiſed thereof. 
For the law requires this notoriety of poſſeſſion, as evidence that 
the anceſtor had that property in himſelf, which is now to be 
tranſmitted to his heir. Which notoriety hath ſucceeded in the 
place of the antient feodal inveſtiture, whereby, while feuds were 
precarious, the vaſal on the deſcent of lands was formerly admit- 
ted in the lord's court (as is ſtill the practice in Scotland) and 
there received his ſeiſin, in the nature of a renewal of his anceſ- 
tors grant, in the preſence of the feodal peers: till at length, 
when the right of ſucceſſion became indefeaſible, an entry on any 
part of the lands within the county (which if diſputed was after- 
wards to be tried by thoſe peers) or other notorious poſſeſſion, 
was admitted as equivalent to the formal grant of ſeiſin, and made 
the tenant capable of tranſmitting his eſtate by deſcent. The 
ſeiſin therefore of any perſon, thus underſtood, makes him the 
root or ſtock, from which all future inheritance by right of blood 
muſt be derived : which is very Ry np. in this maxim, 


feifina facit ftipitem* . 


f 


Co. Litt. 15, » Flet. 16. c. 2. . 2. 
2 Leid. 11. | 
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Wu therefore a perſon dies ſo ſeiſed, the inheritance firſt 
goes to his iſſue: as if there be Geoffrey, John, and Matthew, 
grandfather, father, and ſon; and John purchaſes land and dies; 
his ſon Matthew ſhall ſucceed him as heir, and not the grand- 


father Geoffrey; to whom the land ſhall never aſcend, but ſhall 
rather eſcheat to the lord'. 


Tu 1s rule, fo far as it is s affirmative and relates to lineal de- 
ſcents, is almoſt univerſally adopted by all nations; and it ſeems 
founded on a principle of natural reafon, that (whenever a right of 


property tranſmiſſible to repreſentatives is admitted) the poſſeſſtons 


of the parents ſhould go, upon their deceaſe, in the firſt place to 


their children, as thoſe to whom they have given being, and for 


whom they are therefore bound to provide. But the negative 
branch, or total excluſion of parents and all lineal anceſtors from 
ſucceeding to the inheritance of their offspring, is peculiar to our 


own laws, and ſuch as have been deduced from the ſame original. 


For, by the Jewiſh law, on failure of iſſue the father ſucceeded. 
to the ſon, in excluſion of brethren, unleſs one of them married 
the widow and raiſed up ſeed to his brother. And, by the laws 
of Rome, in the firſt place the children or lineal deſcendants. 


were preferred; and, on failure of theſe, the father and mother 


or lineal aſcendants ſucceeded together with the brethren and ſiſ- 
ters”; though by the law of the twelve tables the mother was 
n on account of her ſex, excluded. Hence this rule of 
our laws has been cenſured and declaimed againſt, as abſurd and 
derogating from the maxims of equity and natural juſtice *. Yet. 


that there is nothing unjuſt or abſurd in it, but that on the con- 


trary it is founded upon very good reafon, may appear from con- 
fidering as well the nature of the rule itſelf, as he occaſion of 
introducing it into our laws. 


„LI. & 3. EY | b. 3. 3. 1. | 
> Selden. de /uccefſ. Elbracer, 63h. Craig. de jur. feud. J 2. 7. 1 3. $. 15 
Ef. 38. 15. 1. New. 118. 127. Locke on gov. part. 1. $. go. 
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Wr are to reflect, in the firſt place, that all rules of ſucceſſion 
to eſtates are creatures of the civil polity, and ſuris pglitivi merely. 
The right of property, which is gained by occupancy, extends 
naturally no farther than the life of the preſent poſſeſſor; after 
which the land by the law of nature would again become com- 
mon, and liable to be ſeiſed by the next occupant: but ſociety, 
to prevent the miſchiefs that might enſue from a doctrine ſo pro- 
ductive of contention, has eſtabliſhed conveyances, wills, and 
ſucceſſions; whereby the property originally gained by poſſeſſion 
is continued, and tranſmitted from one man to another, accord- 
ing to the rules which each ſtate has reſpectively thought proper 
to preſcribe. There is certainly therefore no injuſtice done to in- 
dividuals, whatever be the path of deſcent marked out by the 
municipal law. | "2 


Ir we next conſider the time and occafion of introducing this 
rule into our law, we ſhall find it to have been grounded upon 
very ſubſtantial reaſons. I think there is no doubt to be made, 

but that it was introduced at the ſame time with, and in conſe- 
quence of, the feodal tenures. For it was an expreſs rule of the 
feodal law *, that fucceſſionis feud! talis eft natura, quod aſcendentes 
non ſuccedunt; and therefore the ſame maxim obtains alſo in the 
French law to this day”. Our Henry the firſt indeed, among 
other reſtorations of the old Saxon laws, reſtored the right of 
ſucceſſion in the aſcending line“: but this ſoon fell again into 
diſuſe; for fo early as Glanvil's time, who wrote under Henry 
the ſecond, we find it laid down as eſtabliſhed law *, that haere- 
ditas nunquam aſcendit; which has remained an invariable maxim 
ever ſince. Theſe circumſtances evidently ſnew this rule to be of 
feodal original; and, taken in that light, there are ſome argu- 
ments in it's favour, beſides thoſe which are drawn merely from 


the reaſon of the thing. For if the feud, of which the ſon died 


* 2 Feud. 50. | | LE. Bane 4. 6-70. 
? Domat. p. 2, /.2. f. 2. Monteſqu. EH. 1.7. c. l. 
B. J. 3 1. c. 33. | 
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ſeiſed, was really feudum antiquum, or one deſcended to him from 


his anceſtors, the father could not poſſibly ſucceed to it, becauſe 
it muſt have paſſed him in the courſe of- deſcent, before it could 
come to the ſon ; unleſs it were feudum maternum, or one de- 
ſcended from his mother, and then for other reaſons (which will 


appear hereafter) the father could in no wiſe inherit it. And if 
it were feudum novum, or one newly acquired by the ſon, then 


only the deſcendants from the body of the feudatory himſelf 


could ſucceed, by the known maxim * the early feodal conſti- 


tutions*; which was founded as well upon the perſonal merit of 
the vaſal, which might be tranſmitted to his children but could 
not aſcend to his progenitors, as alſo upon this conſideration of 


military policy, that the decrepit grandfire of a vigorous vaſal 


would be but indifferently qualified to ſucceed him in his feodal 
ſervices. Nay, even if this feudum novum were held by the fon 
ut feudum antiquum, or with all the qualities annexed of a feud 


deſcended from his anceſtors, ſuch feud muſt in all reſpects have 


deſcended as if it had been really an antient feud ; and therefore 


could not go to the father, becauſe, if it had been an antient 


feud, . the father muſt have been dead before it could have come 


to the ſon. Thus whether the feud was ſtrictly zovam, or ſtrictly 


antiquum, or whether it was aouum held ut antiquum, in none of 


theſe caſes the father could poſſibly ſucceed. "Theſe reaſons, drawn 
from the hiſtory. of the rule itſelf, ſeem to be more ame 
than that quaint one of Bracton *, adopted by fir Edward Cokes, 
which regulates the deſcent of lands cording to the laws of | 


r 1 5 


II. As CON general rule or canon is, that the male iſſue 


thall be admitted before the female. 


d x Feud, 200 cadens deorſum recta linea, et nanquam reaſcen- 


Deſcendit itague jus, 9 dk guid, dit. J. 2. c. 29. 
4 I Inſt. 11. 
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= nus ſons ſhall be admitted before daughters; or, as our 
male lawgivers have ſomewhat uncomplaiſantly expreſſed it, the 
worthieſt of blood ſhall be preferred *. As if John Stiles hath 
two ſons, Matthew and Gilbert, and two daughters, Margaret and 
Charlotte, and dies; firſt Matthew, and (in caſe of his death 
without iſſue) then Gilbert, ſhall be admitted to the ſucceſſion in 
preference to both the daughters, 


Tals preference of males to females is entirely agreeable to 
the law of ſucceſſion among the Jews, and alſo among the ſtates 
of Greece, or at leaſt among the Athenians :; but was totally 
unknown to the laws of Rome, (ſuch of them, I mean, as are 
at preſent extant) wherein brethren and ſiſters were allowed to 
ſucceed to equal portions of the inheritance. I ſhall not here 


enter into the comparative merit of the Roman and the other 


conſtitutions in this particular, nor examine into the greater dig- 
nity of blood in the male or female ſex ; but ſhall only obſerve, 
that our preſent preference of males to females ſeems to have 
ariſen entirely from the feodal law. For though our Britiſh an- 
ceſtors, the Welſh, appear to have given a preference to males i, 
yet our ſubſequent Daniſh predeceſſors ſeem to have made no 
diſtinction of ſexes, but to have admitted all the children at once 
to the inheritance*. But the feodal law of the Saxons on the 
continent (which was probably brought over hither, and firſt al- 


tered by the law of king Canute) gives an evident preference of 


the male to the female ſex. Pater aut mater, de Functi, filto non 
e fliae haereditatem relinquent. « 4. » Qui defuntus non filios ſed 
Alias reliquerit, ad eas omnis W pertineat. It is poſſible 
therefore that this preference might be a branch of that imperfect 


ſyſtem of feuds, which obtained here before the conqueſt ; pe 


e Hal. H. c. 5 235. | i Stat, Wall. 12 Edw. 1. 
Numb. c. 27. | k LL. Canut, c. 68. 

s Petit, LL. Attic, J. 6. f. 6. | t. 7. f. 184. 
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cially as it ſubſiſts among the cuſtoms of gavelkind, and as, in 
the charter or laws of king Henry the firſt, it is not (like many 
Norman innovations) given up, but rather enforced *. The true 
reaſon of preferring the males muſt be deduced from feodal prin- 
ciples: for, by the genuine and original policy of that conſtitu- 
tion, no female could ever ſucceed to a proper feud , inaſmuch 
as they were incapable of performing thoſe military ſervices, for 
the fake of which that ſyſtem was eſtabliſhed. But our law does 
not extend to a total excluſion of females, as the Salic law, and 
others, where feuds were moſt ſtrictly retained : it only poſtpones 
them to males; for, though daughters are excluded by ſons, yet 
they ſucceed before any collateral relations : our law, like that 
of the Saxon feudiſts before-mentioned, thus ſteering a middle 
courſe, between the abſolute rejection of females, and the * 
ting them on a footing with males. 


III. A THIRD rule, or canon of deſcent, is this; that, where 
there are two or more males in equal degree, the eldeſt only ſhall 
inherit ; but the nee all together. 


As if a man hath two ſons, Matthew and Gilbert, and two 
daughters, Margaret and Charlotte, and dies; Matthew his eldeſt 
ſon ſhall alone ſucceed to his eſtate, in excluſion of Gilbert the 
ſecond ſon and both the daughters: but, if both the ſons die 
without iſſue before the father, the daughters Margaret and Char- 

lotte ſhall both inherit the eſtate as coparceners“. 

Tu 1s right of primogeniture in males ſeems antiently to have 
only obtained among the Jews, in whoſe conſtitution the eldeſt 
ſon had a double portion of the inheritance?; in the ſame man- 
ner as with us, by the laws of king Henry the firſt *, the eldeſt 
ſon had the capital fee or of hem 6 feud of his father's poſſeſſions, 


m C. 70. | f vp Selden, ae ſucc. Ar. c. 5. 
n 1 Feud. 8. 1c. 70. 


»Litt. §. 5. Hale. H. C. L. 238. | | 
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and no other pre-eminence ; and as the eldeſt daughter had after- 
wards the principal manſion, when the eſtate deſcended in copar- 
cenary*. The Greeks, the Romans, the Britons, the Saxons, and 
even originally the feudiſts, divided the lands equally ; ſome 
among all the children at large, ſome among the males only. 
This is certainly the moſt obvious and natural way ; and has the 
appearance, at leaſt in the opinion of younger brothers, of the: 
oreateſt impartiality and juſtice. But when the emperors began. 
to create honorary feuds, or titles of nobility, it was found ne- 


ceſſary (in order to preſerve their dignity) to make them impar- 


tible*, or (as they ſtiled them) euda individua, and in conſequence. 
deſcendible to the eldeſt fon alone. This example was farther en- 
forced by the inconveniences that attended the ſplitting of eſtates, 


namely, the diviſion of the military ſervices, the multitude of 
infant tenants incapable of performing any duty, the conſequen- 
tial weakening of the ſtrength of the kingdom, and the inducing 

ger ſons to take up with the buſineſs and idleneſs of a coun- 
try life, inſtead of being ſerviceable to themſelves and the public, 
by engaging in mercantile, in military, in civil, or in eccleſiaſti- 
cal employments*. Theſe reaſons occaſioned an almoſt total change 
in the method of feodal inheritances abroad; fo that the eldeſt 
male began univerſally to ſucceed to the whole of the lands in all 
military tenures: and in this condition the feodal conſtitution was 
eſtabliſhed in- England by William the conqueror. 


YzT we find, that ſocage eſtates frequently deſcended to all 
the ſons equally, fo lately as when Glanvil wrote, in the reign. 
of Henry the ſecond; and it is mentioned in the mirror“ as a 
part of our antient conſtitution, that knights fees ſhould deſcend: 
to the eldeſt ſon, and ſocage fees ſhould be partible among the 
male children. However in Henry the third's time we find by 
Bracton* that ſocage lands, in imitation of lands in chivalry, had 
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114 | almoſt entirely fallen into the gli of ſucceſſion by primogeni- 
== ture, as the law now ſtands : except in Kent, where they gloried 
RE. 5 in the preſervation of their antient gavelkind tenure, of which a 
—_ 8 principal branch was the joint inheritance of all the ſons? ; and 
= . particular manors and townſhips, where their lo- 
3 | | cal cuſtoms continued. the deſcent, ſometimes to all, ſometimes 
to the youngeſt ſon only, or in other more 13 methods of 


| ſucceſſion. 


— 


= 8 to hs 3 hows are - ill left as 8 were by the an- 
tient law: for they were all equally incapable of performing any 
perſonal ſervice; and therefore, one main reaſon of preferring 
t the eldeſt ceaſing, ſuch preference would have been injurious to 
the reſt : and the other principal purpoſe, the prevention of the 
too minute ſubdiviſion of eſtates, was left to be conſidered and 
CE | provided for by the lords, who had the diſpoſal of theſe female 
. heireſſes in marriage. However, the ſucceſſion by primogeniture, 
| even among females, took place as to the inheritance of the 
crown *; wherein the neceſſity of a ſole and determinate ſucceſ- 
ſion is as great in the one ſex as the other. And the right of ſole 
ſucceſſion, though not of primogeniture, was alſo eſtabliſhed with 
reſpect to female dignities and titles of honour. For if a man 
1 | | holds an earldom to him and the heirs of his -body, and dies, 
_ leaving only daughters; the eldeſt ſhall not of courſe be counteſs, 
—_— but the dignity is in ſuſpenſe or abeyance till the king ſhall de- 
clare his pleaſure; for he, being the fountain of honour, may 
confer it on which of them he pleaſes *. In which diſpoſition is 
preſerved a ſtrong trace of the antient law of feuds, before their 
deſcent by primogeniture even among the males was eſtabliſhed; 
3 : namely, that the lord might beſtow them on which of the fons 
bas he thought proper: © progreſſum eſt, ut ad filtos deveniret, in 
1 5 mew ſeilicet dominus Boc vellet nn ans confirmare *.” 


7 Somner. Gavelk. 7. | id. 


IV. A FouRTH 


. 
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IV. A FOURTH rule, be canon of geſoents, is this; that the 
lineal deſcendants, in inſnitum, of any perſon deceaſed ſhall ro- 


preſent their anceſtor; that is, ſhall ſtand in the ſame place as the 


— himſelf would have done, had he been living. 


Tu vs the chilg, grandch! ild, or Seesack (either male 
or or female) of the eldeſt ſon ſucceeds before the younger ſon, and 
ſo in infinitum*. And theſe repreſentatives ſhall take neither more 
nor leſs, but juſt fo much as their principals would have done. 
As if there be two fiſters, Margaret and Charlotte ; and Marga- 
ret dies, leaving ſi daughters; and then John Stiles the father 
of the two ſiſters dies, without other ifſue : theſe ſix daughters 
| ſhall take among them exactly the ſame as their mother Marga- 
ret would have done, had ſhe been living ; that is, a moiety of 
the lands of John Stiles in coparcenaty : fo that, upon partition 
made, if the land be divided into twelve parts, thereof Charlotte 


the ſurviving ſiſter ſhall have fix, and her fix ON the _ 
ters of OS one 1885 


_ taking by repreſentation i ts called a ſucceflion in ftirpes, 
according to 


to the roots; ſince all the branches inherit the ſame 
ſhare that their root, whom they repreſent, would have done. 
And in this manner alſo was the Jewiſh ſucceſſion dire&ed*; but 
the Roman ſomewhat differed from it. In the deſcending line 
the right of repreſentation continued in infinittem, and the inhe- 
ritance ſtil} deſcended in fr. as if one of three daughters 
died, leaving ten childrenz and then the father died; the two 


ſurviving daughters had each one third of his effects, and the ten 


grandchildren had the remaining third divided between them. 


And fo among collaterals, if any perſons of equal degree with 


the perſons repreſented were ſtill ſubfiſting, (as if the deceaſed 
left one brother, and two nephews the ſons of another brother) 
the ſucceſſion was ſtill guided by the roots: but, if both the 

brethren were dead leaving iſſue, then (I apprehend) their repre- 


© Hale. H. C. I. 236, 27 * Selden. de ſucc. Ebr. c. 1. 
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ſhared the 


one child who is the ſole repreſentative of her mother. 


| The RIAS Boox II. 


. in equal degree became themſelves principals, and 
nheritance per capita, that is, ſhare and ſhare alike ; 

they being themſelves now the next in degree to the anceſtor, 
in their own right, b right of repreſentation *. So, if 
the next heirs of Titius be fix nieces, three by one ſiſter, two by 
another, and one by a third ; his inheritance by the Roman law 
was divided into fix parts, and one given to each of the nieces : 
whereas the law of England in this caſe would {till divide it only 
into three parts, and diſtribute it per ftirpes, thus; one third to 
the three children who repreſent, one ſiſter, another third to the 
two who repreſent the ſecond, and the remaining third to. the 


„ 


* » | * 2 8 = * % A 
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_- 


Tuts mode of repreſentation is a. neceſſary conſequence of 
the double preference given by our law, firſt to the male iſſue, 
and next to the firſtborn among the males, to both which the 
Roman law is a ſtranger. For if all the children of three fiſters 


- were in England to claim per capita, in their own rights as next 
of kin to the anceſtor, without any reſpect to the ſtocks from 


whence they ſprung, and thoſe children were partly male and 
partly female; then the eldeſt male among them would exclude 
not only his own brethren and ſiſters, but all the iſſue of the 
other two daughters; or elſe the law in this inſtance muſt be in- 
conſiſtent with itſelf; and depart from the preference which it 
conſtantly gives to the males, and the firſtborn, among perſons 
in equal degree. Whereas, by dividing the inheritance according 
to the roots or ftirpes, the rule of deſcent is kept uniform and 
ſteady : the iſſue of the eldeſt ſon excludes all other pretenders, 


as Ks fag himſelf (if living) would have done; but the iflue of 


two daughters divide the inheritance between them, provided 


their mothers (if living) would have done the ſame: and among 
theſe ſeveral iſſues, or repreſentatives of the reſpective roots, the 


ſame preference to males and the ſame right of primogeniture 
obtain, as would have obtained at the firſt among the roots them- 
ſelves, the ſons or daughters of the deceaſed. As if a man hath 


© Nov. 118. c. 3. Inf. 3. 1.6. „ 


YH 


[HORS 
6 K * * 9 4 
* e ? 
cds ONE ES" yy 8 F N 
f A hoe 3 0 3-4 
” 7 
1 
- 


Ch. 14- Ba of TrinGs. Th 219 
two ſons, A and B, and A dies leaving two ſons, avid then the 
 orandfather dies; now the eldeſt. ſon of A ſhall ſucceed to the 

| whole of his grandfather” s eſtate: and if A had left only two 
daughters, they ſhould have ſucceeded alſo to equal moieties of 
the whole, in excluſion of B and his iſſue. But if a man hath 

only three daughters, C, D, and E; and C dies leaving two 

ſons, D leaving two daughters, and E leaving a daughter and a 
ſeoon who is younger than his ſiſter: here, when the grandfather 
dies, the eldeſt ſon of C ſhall ſucceed ' to one third, in excluſion 
of the younger; the two daughters of D to another third in 
partnerſhip; and the ſon of E to the remaining third, in exclu- 
ſion of his elder ſiſter. And the ſame right of repreſentation, 
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guided and reſtrained by che ſame rules of 2 prevails down- ; is 
| wards in 3 | | 4 
ä 60 T this right does not appear to hides! been thoroughly eſta- N 5 
8 bliſhed i in the time of Henry the ſecond, when Glanvil wrote; N 
and therefore, in the title to the crown eſpecially, we find fre- 1 
quent conteſts between the younger (but ſurviving) brother, and 1138 | 
his nephew (being the ſon and repreſentative of the elder decea- "4 4 1 
ſed) in regard to the inheritance of their common anceſtor : for , Has 
the uncle is certainly nearer of kin to the common ſtock, by one | 
degree, than the nephew; though the nephew, by repreſenting : 'Þ 
his father, has in him the right of primogeniture. The uncle 2 
alſo was uſually better able to perform the ſervices of the fief ; by 
and beſides had frequently ſuperior intereſt and ſtrength, to back = 
his pretenſions and cruſh the right. of his nephew. And even to 1 
this day, in the lower Saxony, proximity of blood takes place of 1 
repreſentative primogeniture; that is, the younger ſurviving bro- : 1 
ther is admitted to the inheritance before the ſon of an elder de- IT 8 7 
ceaſed : which occaſioned the diſputes between the two houſes Þ 
of Mecklenburg, Schwerin and Strelitz, in 16921. Yet Glanvil, 1 
with us, even in the twelfth century, ſeems® to declare for the 3 A | 
right of the nephew by repreſentation ; provided the eldeſt fon _ | 1 
had not received a Sons in lands from his father, (or as the . Þ 
* Mod. Un, Hiſt, xlii. 334. OWE ARDC Ny 
3 "HL TI 6·m oa Fl 
4% 
: « w 
D , WT 


S 
2 TA ap 39 


= Hs _  Boox II. 
civil law would call it) had not been forisfamiliated, in his life- J 
time. King John, however, who kept his nephew Arthur from 
the throne, by diſputing this right of repreſentation, did all i in 
his power to aboliſh it throughout the realm“: but in the time 
of his ſon, king Henry the third, we find the rule indiſputably 
ſettled in the manner we have here laid it down, and fo it has 
continued ever ſince. And thus much for lineal deſcents. 
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V. AIT rule i is, that, on failure of lineal deſcendants, . 
Gy of the perſon laſt ſeiſed „the inheritance ſhall deſcend to the 
blood of the firſt : purchaſor ; 4 ſubject to the three preceding rules. 
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Tax v's if Geoffrey Stiles purchaſes land, and it deſcends to 
John Stiles his ſon, and John dies ſeiſed thereof without iſſue; 
whoever ſucceeds to this inheritance muſt be of the blood of 
Geoffrey the firſt purchaſor of this family *. The firſt purchaſor, 

pergut Frm is he who firſt acquired the eſtate to his family, 
whe ther the ſame was transferred to him by fale; or gift, or 
by: any other method, except only that of deſcent. $3086; Tor 
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Tu 1 8 is a rule almoſt peculiar to our own. laws, od thoſe of 
a. ſimilar original. For it was entirely unknown among the Jews, 
Greeks; and Romans: none of whoſe laws looked any farther | 
than the perſon himſelf who died ſeiſed of the eſtate ; but aſ- 
ed- him an heir, without conſidering by what title he gained 
it, or from what anceſtor he derived it. But the law of Nor- 
mandy agrees with our law in this reſpect: nor indeed is that | 
agreement to be wondered at, fince the law of deſcents in both f 
is of feodal original; and this rule or canon cannot otherwiſe be 
accounted for than by recurring to feodal principles. e 
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WI N feuds firſt began to be hereditary, it was made a ne- 
qualification of the heir, who would ſucceed to a::feud, - 
that he ſhould be of the blood of, that is lineally deſcended from, 
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the firſt feudatory or purchaſor. In oonſequence whereof, if a 
vaſal died poſſeſſed of a feud of his own acquiring, or feudum 
novum, it col not deſcend to any but his own offspring ; no, 
not even to his brother, becauſe he was not deſcended, nor de- 
rived his blood, from the firſt acquirer. But if it was feudum 
antiquum, that is, one deſcended to the vafal from his anceſtors, 
then his brother, or ſuch other collateral relation as was deſcended 
and derived his blood from the firſt feudatory, might ſucceed to 
ſuch inheritance. To this purpoſe ſpeaks the following rule; 


Frater fratri fine legitimo haerede de efuntto, in beneficio quod eorum 
« patris fuit, Juccedat : fin autem unus e fratribus a domino feu- 
« dum acceperit, eo defuncto fine legitimo haerede, frater ejus in feu- 
« dum non fuccedit®.” The true feodal reaſon for which rule was 
this; that what was given to a man, for his perſonal ſervice and 
perſonal merit, ought not to deſcend to any but the heirs of his 
perſon. And therefore, as in eſtates-tail, (which a proper feud 
very much reſembled) fo in the feodal donation, nomen haeredis, 
in prima inugſtitura expreſſum, tantum ad deſtendentes ex corpore 
« prim! vaſalli extenditur ; et non ad collaterales, niſi ex corpore 
&« brim! vaſalli frve ſtrpitis de eſcendant ® . 2 -” the will of the donor, or 
original lord, (when feuds were turned from life eſtates into in- 
heritances)- not being to make them abſolutely hereditary, like 
the Roman allodium, but hereditary only ſub modo; not heredi- 
tary to the collateral relations, or lineal anceſtors, or huſband, or 


wife of the feudatory, but to the iſſue ee from his body 
U EVER, in peel d of time; | Hob Yeodal rigour was 
in part abated, a method was invented to 1& in the collateral re- 
lations of the grantee to the inheritance, by granting him a feu- 
dum novum to hold ut feudum ant iguum; that is, with all the 
qualities annexed of a feud derived from his anceſtors; and then 
the collateral relations were admitted to ſucceed even in infinitum, 
becauſe they might have been of the blood of, that is deſcended 
from, the firſt i imaginary purchaſor. For ſince it is not aſcertained 


Tad. 1. 5.2. cl. burg. $-36. . 


im 
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in ſuch. general aches whether this feud ſhall be held u7 feudum 


paternum, or feudum avitum, but ut feudum antiquum merely, as 


a feud of indefinite antiquity ; that is, ſince it is not aſcertained 


from which: of the anceſtors of the grantee this feud ſhall be 
foppoled.#þ. k ave deſcended; the law will not aſcertain it, but 
will ſuppoſe any of his anceſtors, pro re nata, to have been the 


firſt purchaſor: and therefore it admjts any of his collateral kind- 


red Far have. the other neceſſary requiſites) to the inheritance, 
| becauſe every collateral kinſman out: voi deſcended 1 ſome 
_ of Hs lineal anceſtors. 4 


8 ; 


0 7 [aha nature are e all the gate of W eſtates of this 
kingdom ; for there is now in the law of England no ſuch thing 
as a grant of a feudum nouum, to be held ut novum; unleſs in the 
caſe of a fee - tail, and there we ſee that this rule is ſtrictly ob- 


= ſerved, and none but the lineal deſcendants of the firſt donee (or 


purchaſor) are admitted: but every grant of lands in fee-fimple 
is with us a feudum novum to be held ut antiquum, as a feud whoſe 


8 antiquity. is indefinite; and therefore the collateral kindred of 
the grantee, or deſcendants from any of his lineal anceſtors, by 
whom the lands might have poſſibly been e are e 1 


Ws Ying called to tha inheritance. 


ue 


phe T, has an ak hath 8 deſcended i in a 1 U in- 


7 eden to che perſon laſt ſeiſed, the ſtrict rule of the feodal 
law is ſtill obſerved; and none are admitted, but the heirs of 


| thoſe through whom the inheritance hath paſſed : for all others 


have demonſtrably none of the blood of the firſt. purchaſor in 


them, and therefore ſhall never ſucceed. As, if lands come to 
John Stiles by deſeent from his mother Lucy Baker, no relation 
ol his father (as ſuch) ſhall ever be his heir of theſe lands; and, 
Vuice verſa, if they deſcended from his father Geoffrey Stiles, no 
relation of his mother (as. ſuch) ſhall ever be admitted thereto; 


for his father's kindred have none of his mother's blood, nor 


have his mother's relations any ſhare of his father's blood. And 


ſo, if the eſtate deſcended om his father” s father, George Stiles ; 
the 
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the relations of his Father's mother, Cecilia Kempe, ſhall for the 
Game reaſon never be admitted, but only thoſe of his father's fa- 
ther. This is alſo the rule of the French law *, Which is derived 
from the ſame feodal fountain. 


HERE we may Wee that, ſo far as the feud is really an- 
tiquum, the law traces it back, and will not ſuffer any to inherit 
put the blood of thoſe anceſtors, from whom the feud was con- 
veyed to the late proprietor. But when, through length of time, 
it can trace it no farther; as if it be not known whether his 
gran ndfather, George Stiles, inherited it from his father Walter 
Stiles, or his mother Chriſtian Smith ; or if it appear that his 
grandfather was the firſt grantee, and fo took it (by the general 
law) as a feud of indefinite antiquity ; in either of theſe caſes 
the law admits the deſcendants of any anceſtor of George Stiles, 
either paternal or maternal, to be in their due order the heirs to 
John Stiles of this eſtate : becauſe in the firſt caſe it is really un- 
certain, and in the ſecond caſe it is ſuppoſed to be uncertain, 
whether the grandfather derived his title ou the 7 of his 
n or his mother. 
: Th 18 chen 18 -the- great and general principle, upon which 
the law of collateral inheritances depends; that, upon failure of 
iſſue in the laſt proprietor, the eſtate ſhall deſcend to the blood 
of the firſt purchaſor; or, that it ſhall reſult back to the heirs 
of the body of that anceſtor, from whom it either really has, or 
is ſuppoſed by fiction of law to have, originally deſcended : ac- 
cording to the rule laid down in the yearbooks?, Fitzherbert *, 
| Brook *, and Hale*; that he who would have been heir to the 
0 father of the deceaſed” (and, of courſe, to the mother, or any 
other ens, nde, 10 ſhall alſo be heir to the fon.” 8 
Tur remaining rules are only rules of ee calculated to 
inveſti gate who chat Farah ng anceſtor was; "which, in * feuds 
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a „„ vere antiquis, has in proc s of time z * and is ſup- 
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„„ VI. A six rule or canon therefore is, 5 the collateral 
„„ heir of the perſon laſt ſeiſed muſt be his next collateral kinſman, 
5 | of the whole blood. N nd Td am 115 
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* . Fin er, he muſt be his next collateral kinſman, either perſo- 
. E or jure reprgſentationis; which proximity is reckoned ac- 
| to the canonical degrees of conſanguinity before-mentioned. 
EY | Therefore, the brother being in the firſt degree, he and his deſcend- 
 Þ ants ſhall exclude the uncle and his iſſue, who is only in the ſecond. 
1 And herein conſiſts the true reaſon of the different methods of 
=—_  '. ; computing the degrees of conſanguinity, in the civil law on the 
_ CE , and in the canon and common laws on the other. The 
„ | civil law regards conſanguinity principally with reſpe& to ſueceſ- 
RY Gon, and therein very naturally conſiders: only the perſon decea- 
1 ſed, to whom the relation is claimed: it therefore counts the de- 
8 grees of kindred according to the number of perſons through 
| whom the claim muſt be derived from him; and makes not only 
his 82888 but alſo his firſt- couſin to be both related to 
in the fourth degree; becauſe there are three perſons between 
im and each of them. The canon law regards conſanguinity 
5 © principally with a view to Prevent inceſtuous marriages, between 
6 thoſe who have a large portion of the ſame blood running in their 
5 reſpective veins; and therefore looks up to the author of that 
Wa 9 blood, or the common anceſtor, reckoning the degrees from him: 
JJ ſo that the great · nephew is related in the third canonical- degree 
—_ .. to the perſon propoſed, and the firſt-coufin in the ſecond; the 
4 = . „ 0 former being diſtant three degrees from the common anceſtor, 
—_ = . ang therefore deriving only one fourth of his blood from: the ſame 
5 | fountain with the propofitus ; the latter, and alſo the propoſitus, 
© RR / ing each of them diſtant only two degrees from the common 
5 5 5 ancoline, and therefore having one half of each of their bloods 
=. | the ſame. The common — regards conſanguinity principally 
_ — with reſpect to deſcents ; and, having therein the ſame object! in 


* 


5 


5 view 


| Ch. 14. * * of T HIN G 8. | 225 | 
view as the civil, it may ſeem as if it ought to proceed according 
to the civil computation. But as it alſo reſpects the purchaſing 
anceſtor, from whom the eſtate was derived, it therein reſembles 
the canon law, and therefore counts it's degrees in the ſame 
manner. Indeed the deſignation of perſon (in ſeeking for the next 
of kin) will come to exactly the ſame end (though the degrees 
vill be differently numbered) whichever method of computation 
we ſuppoſe the law of England to uſe; ſince the right of repre- 
ſentation (of the father by the ſon, &c) is allowed to prevail ix 
infſinitum. This allowance was abſolutely neceſſary, elſe there 
would have frequently been many claimants in exactly the ſame. 
degree of kindred, as (for inſtance) uncles and nephews of the 
deceaſed; which multiplicity, though no inconvenience in the 
Roman law of partible inheritances, yet would have been pro- 
ductive of endleſs confuſion where the right of ſole ſucceſſion, as 
with us, is eſtabliſhed. The iſſue or deſcendants therefore of 
John Stiles's brother are all of them in the firſt degree of kindred 
with reſpect to inheritances, as their father alſo, when living, 
was; thoſe of his uncle in the ſecond; and ſo on; and are ſe- 
verally lecke the ſucceſſion in a of ſuch their e 
nn, Pong © 5s 
Tur 1 of e veingh thus eſtabliſhed, the der i 
part of the-preſent rule amounts to this that, on failure of iſſue 
of the perſon laſt ſeiſed, the inheritance ſhall deſcend to the iſſue 
of his' next immediate anceſtor. Thus if John Stiles dies with 
out iſſue, his eſtate ſhall deſcend to Francis his brother, who is 
lineally deſcended 'from Geoffrey Stiles his ext immediate anceſ- 
tor, or father. On failure of brethren, or fiſters, and their iſſue, 
it ſhall deſcend to the uncle of John Stiles," the lineal deſcendant 
of his grandfather George, and ſo on in ihren. Very ſimilar 
to which was the law of inheritance among the antient Germans, 


our progenitors :| *haeredes ſucceſſoreſque Jus cuique liberi,-et nullym 
« teftamentun 95 liberi non funk, TIER eme in Maſs Mone, | 
« fratres, rnd,” avunculi | 
— = vgs, Tacitus & ans. Gam. . 3 
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Now here i it muſt be obſerved, that the lineal anceſtors, thou gh 
- (accon to the firſt rule) incapable themſelves of deen 4 to 
the eſtate, becauſe it is fuppoſed to have already paſſed them, are 

yet the common ſtocks from which the next ſucceſſor muſt ſpring. 

And therefore in the Jewth law, which in this reſpect entirely 
correſponds with ours, the father or other lineal anceſtor is him- 
ſelf ſaid to be the heir, though long ſince dead, as being repre - 
ſented by the perſons of his iſſue; who are held to ſucceed not in 
their own rights, as brethren, uncles, Ec, but in right of repre- 
ſentation, as the ſons of the father, grandfather, &c, of the de- 
ceaſed '. But, though the common anceſtor be thus the root of 
| the inheritance, yet with us it is not neceſſary to name him in 

out the pedigree or deſcent. For the deſcent between 
two brothers is held to be an immediate deſcent ; and therefore 
title may be made by one brother or his repreſentatives fo or 
through another, without mentioning their common father. If 
Geoffrey Stiles hath two ſons, John and Francis, Francis may 
claim as heir to John, without naming their father Geoffrey: 
and fo the fon of Francis may claim as couſin and heir to Matthew 
the ſon of John, without naming the grandfather ; viz. as fon of 
Francis, who was the brother of John, who was the father of 
Matthew. But though the common anceſtors are not named in 
deducing the pe igree, yet the law ſtill reſpects hem as the foun- 
_ tains of inheritable blood: and therefore in we to aſcertain che 
collateral heir of John Stiles, it is in the firſt place neceſſai 
to his anceſtors in the firſt degree; and if 1 left any aha 
iſſue beſides John, that iſſue will be his heir. Or default of ſuch. 
we muſt aſcend one ſtep higher to the anceſtors in the ſecond 


* and e to thoſe in the third, and n n bo. dp 


S on them bende che f in a parallel or — 
teral line. From theſe anceſtors the heir of John Stiles muſt 
derive his deſcent ; and in fuch derivation. the ſame rules muſt 
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be obſerved, with regard to ſex, primogeniture, and repreſenta- 
tion, that have juſt been laid down with — to lineal deſcents 
from the perſon of the laſt proprietor. TE 


Bu r, ſecondly, the heir need not be the neareſt kinſman ab- 
ſolutely, but only /#6 modo; that is, he muſt be the neareſt kinſ- 
man of the whole blood; for, if there be a much nearer kinſ- 
man of the half blood, a diſtant kinſman of the whole blood 
ſhall be admitted, and the other entirely excluded. 


A KINSMAN of the whole blood is he that is derived, not 
only from the ſame anceſtor, but from the ſame couple of anceſ- 
tors. For, as every man's own blood is compounded of the bloods 
of his teſpective anceſtors, he only is properly of the whole or 
entire blood with another, who hath (fo far as the diſtance of de- 
grees will permit) all the ſame ingredients in the compoſition of 
his blood that the other hath. Thus, the blood of John Stiles 
being compoſed of thoſe of Geoffrey Stiles his father and Lucy 
Baker his mother, therefore his brother Francis, being deſcended 
from both the ſame parents, hath entirely the ſame blood with 
John Stiles; or, he is his brother of the whole blood. But if, 
after the death of Geoffrey, Lucy Baker the mother marries a 
ſecond huſband, Lewis Gay, and hath iſſue by him; the blood 
of this iſſue, being compounded of the blood of Lucy Baker (it 
is true) on the one part, but of that of Lewis Gay (inſtead of 
Geoffrey Stiles) on the other part, it hath ee only half the 
ſame ingredients with that of John Stiles; ſo that he is only his 
brother of the half blood, and for that reaſon they ſhall never 
inherit to each other. So alſo, if the father has two ſons, A and 
B, by different venters or wives; now theſe two. brethren are + 
not brethren of the whole blood, and therefore ſhall never inhe- - 
rit to each other, but the eſtate ſhall rather eſcheat to the lord. 
Nay, even if the father dies, and his lands deſcend to his eldeſt 
ſon A, who enters thereon, and dies ſeiſed without iſſue; ſtill B 
ſhall not be heir to this eſtate, becauſe he is only of the half 
| load to A, the Aae laſt ſeiſed: but, had A died without en- 
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try, then B might have inherited ; not as heir to A his half-bro- 


ther, but as heir to their common father, who was . perſon 
laſt actually ſeiſed *. x 
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"Tu 1s total chetubtitn of the half blood from the "ANY 


being almoſt peculiar. to our own law, is looked upon as a ſtrange 


hardſhip by ſuch as are unacquainted with the reaſons on which 


it is grounded. But theſe cenſures ariſe from a miſapprehenſion 


of the rule; which is not ſo much to be conſidered in the light 


of a rule of deſcent, as of a rule of evidence; an auxiliary rule, 


to carry a former into execution. And here we muſt again re- 


member, that the great and moſt univerſal principle of collateral 


inheritances being this, that an heir to a feudum antiguum muſt 


be of the blood of the firſt feudatory or purchaſor, that is, deri- 
ved in a lineal deſcent from him; it was originally requiſite, as 
upon gifts in tail it ſtill is, to make out the pedigree of the heir 
from the firſt donee or purchaſor, and to ſhew what! fuch heir was 
| his lineal repreſentative. But when, by length of time and a long 


courfe of deſcents, it came (in thoſe rude and unlettered ages) to 
be forgotten who was really the firſt feudatory or purchaſor, and 
thereby the proof of an actual deſcent from him became impoſ- 
fable ; then the. law ſubſtituted what fir Martin Wright Y calls a 


_ reaſonable, in the ſtead of an impofible, proof: for it remits the 


proof of an actual deſcent from the firſt purchaſor; ; and only re- 
quires, in lieu of it, that the claimant be next of the whole blood 


to the perſon laſt in poſſeſſion; (or derived from the fame couple 


of anceſtors) which will probably anſwer the ſame end as if he 
could trace his pedigree in a direct line from the firſt purchaſor. 
For he who is my kinſman of the whole blood can have no an- 


ceſtors beyond or higher than the common ſtock, but what are 


equally my anceſtors alſo; and mine are vice verſa his: he there- 


fore is very likely to be derived from that unknown anceſtor of 


mine, from whom the inheritance deſcended; . But a kinſman 
of the half blood has but one half of his anceſtors above the 


common ſtock the ſame as mine ; and cherefore there is not the 


* Hale. H. C. L. 238. | : 1 Tenutes 186. | c 
1 ; _ 
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ſame pro bability of that ſtanding requiſite in the law, that he be 


derived from the blood of the firft * 


To illuſtrate this by example. Let thile be John Stiles, 1 | 


Francis, brothers by the ſame father and mother, and another 
ſon of the ſame mother by Lewis Gay a ſecond huſband. Now, 
if John dies ſeiſed of lands, but it is uncertain whether they de- 
ſcended to him from his father or mother; in this caſe his brother 
Francis, of the whole blood, is qualified to be his heir; for he 
8 ſare to be in the line of deſcent from the firſt purchaſor, 
whether it were the line of the father or the mother. But if 


Francis ſhould die before John, without iſſue, the mother's ſon 


by Lewis Gay (or brother of the half blood) is utterly incapable 
of being heir; for he cannot prove his deſcent from the firſt pur- 


chaſor, who is unknown, nor has he that fair probability which 
the law admits as preſumptive evidence, ſince he is to the full as 


likely not to be deſcended from the line of the firſt purchaſor, as 


to be deſcended: and therefore the inheritance ſhall go to the 


_ neareſt relation paces of this oy tive Wen the whole 
blood, PEE * 


Ax ND, as this is the caſe i in feudis antiquis, where there really 
did once exiſt a purchaſing anceſtor, who is forgotten; it is alſo 
the caſe in feudit novis held ut antiquis, where the purchaſing an- 


ceſtor is merely ideal, and never exiſted but only in fiction of 


law. Of this nature are all grants of lands in fee-ſimple at this 
day, which are inheritable as if they deſcended from ſome un- 
certain indefinite anceſtor, and therefore any. of the collateral 
kindred of the real modern purchaſor (and not his own offspring 
only) may inherit them, provided they be of the whole blood; 

for all ſuch are, in judgment of law, likely enough to be derived 
from this indefinite anceſtor: but thoſe of the half blood are ex- 
cluded, for want of the ſame probability. Nor ſhould this be 


thought hard, that a brother of the purchaſor, though only of 
the half blood, muſt thus be diſinherited, and a more remote rela- 


tion of the whole blood admitted, "AP upon a ſuppoſition and 


fiction 
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fiction of . ſince it is only upon a like ſuppoſition and fiction, 


that brethren of purchaſors (whether of the whole or half blood) 
are entitled to inherit at all: for we have ſeen that in feudis ſtribre 
avis neither brethren nor any. other collaterals were admitted. 
As therefore in frudis antiquis we have ſeen: the reaſonableneſs of 
excluding the half blood, if by a fiction of law a feudum novum 
be made deſcendible to coll cls as if it was feudum antiquum, 
it is juſt and equitable that it ſhould be ſubject to the lame re- 
frictions: as well as the ſame latitude of ent. | 


Px; RHAPS 1 by bd time the . of the half blood * 
not appear altogether ſo unreaſonable, as at firſt ſight it is apt to 
do. It is certainly a very fine-ſpun and ſubtile nicety : but, con- 
fidering the principles upon which our law is founded, it is nei- 


ther an injuſtice nor a hardſhip; ſince even the ſucceſſion of the 


whole blood was originally a beneficial indulgence, rather than 
the ſtri& right of collaterals : and, though that. Indulgence 1 is not 


any right which they could poſſibly have enjoyed before. The 
doctrine of whole blood was calculated to ſupply the frequent 
impoſſibility of proving a deſcent from the firſt purchaſor, with- 
out ſome proof of which (according to our fundamental maxim) 
there can be no inheritance allowed of. And this purpoſe it an- 
ſwers, for the moſt part, effectually enough. I ſpeak with theſe 
reſtrictions, becauſe it does not, neither can any other method 


anſwer this purpoſe entirely. For though all the anceſtors of John 


Stiles, above the common ſtock, are alſo the anceſtors of his col- 
lateral kinſman of he le; blood ; yet, unleſs that common 
ſock be in the firſt degree, (that is, unleſs they have the ſame 
father and mother) there will be intermediate anceſtors below the 


common ſtock, that may belong to either of them reſſ pectively, 


from which the other is not deſcended, and therefore can have 
none of their blood. Thus, though John Stiles and his brother 
- of the whole blood can each have no other anceſtors, than what 
are in common to > them both; yet with regard to his uncle, 
a the c n ſtock is removed one IN . (that is, 


the 
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the grandfather and grandmother) one half of John's anceſtors 
will not be the anceſtors of his uncle: his patruus, or father's 
prother, derives not his deſcent from John's maternal anceſtors; 
nor his avunculus, or mother's brother, from thoſe in the paternal 
line, Here then the ſupply of proof is deficient, and by no means 
amounts to a certainty : and, the higher the common ſtock is re- 


moved, the more will even the probability decreaſe. But it muſt 


be obferved, that (upon the ſame principles of calculation) the 
half blood have always a much leſs chance to be deſcended from 


an unknown indefinite anceſtor of the deceaſed, than the whole 


blood in the fame degree. As, in the firſt degree, the whole 
brother of John Stiles is ſure to be deſcended from that unknown 
anceſtor ; his half brother has only an even chance, for half 
John's anceſtors are not his. So, in the ſecond degree, John's 
uncle of the whole blood has an even chance; but the chances. 
are three to one againſt his uncle of the half blood, for three 
fourths of John's. anceſtors are not his. In like manner, in the 
third degree, the chances are only three to one againſt John's 
great uncle of the whole blood, but they: are ſeven to one againſt 
his great uncle of the half blood, for ſeven eighths of John's 


anceſtors have no connexion. in blood with him. Therefore the 


much leſs probability of the half. blood's deſcent. from the firſt. 


degrees, has occaſioned a general excluſion of the half blood in all. 


Bur, while I thus illuſtrate the reaſon of excluding the half 


blood in general, I muſt be impartial enough to own, that, in 
ſome inſtances, the practice is carried farther than the pringiple- 


upon which it goes will warrant. Particularly, when a man has 


two ſons by different venters, and the eſtate on his death deſcends 
from him to the eldeſt, who enters, and dies without ifſue : now 
the younger ſon cannot inherit this eſtate, becauſe he is not of the 
whole blood to the laſt proprietor. This, it muſt be owned, car- 
ries a hardſhip with it, even upon feodal principles: for the rule 


woas introduced only to ſupply the proof of a deſcent from the 
firſt purchaſorz but here, as this eſtate notoriouſly deſcended from 


the 
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| the father, the brothers-confeſſedly ſprang from him, 
It is demonſtrable. that the half brother muſt be of the blood of 
rſt pure Who was either the father or fome of the fa- 
en therefore there is actual demonſtration of 
ed, it is hard to exclude a man by a rule ſub- 
that proof when deficient. 80 far as the inhe- 
ritance can > evidently traced back, there ſeems no need of call- 
ing in this preſumptive proof, this rule of probability, to inveſti- - 
gate what is already certain. Had the elder brother indeed been 
or, there would have been no hardſhip at all, for the 
tad : or chad the frater uterinus only, or brother 
been excluded from an inheritance which 


given: 
by the mother's fide, - 
deſcended from the father, it had been e reaſonable. 
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inſtance; of excluding a 
ide, from an eee 


anguineus, or 
_ which deſcended a Patre, that Craig has out, on whi 
d his ares b. the Engliſh law of half blood. And, 
really, it hould ſeem, as if the cuſtom of excluding che half 
blood in Normandy extended only to exclude a rater uterinus, 
en the inheritance deſcended 4 patre, and vice-verſa : as even 
with us it remained a doubt, in the time of Brafton *, and 
of PFleta , whether the half blood on the father's fide were ex- 
cluded from the inheritance which origi y deſcended from the 
common father, or only from ſuch as de from the reſpec- 

e mothers, and rom: newly pur | * 
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crown. (which fi is the higheſt inberitance in the nation) 
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did deſcend from king Edward the ſixth to queen Mary, and 
from her to queen Elizabeth, who were reſpectively of the half 
blood to each other. For, the royal pedigree being always a mat- 
ter of ſufficient notoriety, there is no occaſion to call in the aid 
of this preſumptive rule of evidence, to render probable the de- 
ſcent from the royal ſtock; which was formerly king William the 


Norman, and is now (by act of parliament*) the princeſs Sophia 


of Hanover. Hence allo it is, that in eſtates-tail, where the pe- 
digree from the firſt donee mult be ſtrictly proved, half blood is 


no impediment to the deſcent®*: becauſe, when the lineage is 


clearly made out, there is no need of this auxiliary proof, How 
far it might be deſirable for the legiſlature to give relief, by 
amending the law of deſcents in this ſingle inſtance, and ordain- 
ing that the half blood might inherit, where the eſtate notoriouſly 
| deſcended from it's own proper anceſtor, but not otherwiſe ; or 
how far a private inconvenience ſhould be ſubmitted to, rather 


than a long ms rule ſhould be ſhaken ; it is not for me to 


determine. 


Taz rule * together with it's illuſtration, amounts 0 


this: that, in order to keep the eſtate of John Stiles as nearly as 
poſſible in the line of his purchaſing anceſtor, it muſt deſcend to 
the iſſue of the neareit couple of anceſtors that have left deſcend- 
ants behind them; becauſe the deſcendants of one anceſtor only 


are not ſo likely to be i in the line of that purchaſing: anceſtor, as 
thoſe who are deſcepded from two. 


Bu T here another difficulty ariſes. In: the West, third, 


fourth, and every ſuperior degree, every man has many couples 
of anceſtors, increaſing nocording to the diſtances in a geometri- 


cal progreſſion upwards *, the deſcendants of all which reſpective 
| couples are (repreſentatively) related to him in the ſame degree. 


Thus in the ſecond degree, the iſſue of George and Cecilia Stiles 


and of Andrew and Eſther Baker, the two ae and prone 


f 12 Will. III. e. 2. 
© Litt. 9. 14, 15. g a | 
Vo I. II. — FX mothers 


b See pag. 204. 
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did deſcend from king Edward the ſixth to queen Mary, and 
from her to queen Elizabeth, who were reſpectively of the half 
blood to each other. For, the royal pedigree being always a mat- 

ter of ſufficient notoriety, there is no occaſion to call in the aid 
of this preſumptive rule of evidence, to render probable the de- 
ſcent from the royal ſtock; which was formerly king William the 
Norman, and is now (by act of parliament ) the princeſs Sophia 
of Hanover. Hence alſo it is, that in eſtates-tail, where the pe- 
digree from the firſt donee muſt be ſtrictly proved, half blood is 
no impediment to the deſcent*: becauſe, when the lineage is 
clearly made out, there is no need of this auxiliary proof. How 
far it might 'be deſirable for the legiſlature to give relief, by 
amending the law of deſcents in this fingle inſtance, and ordain- 
ing that the half blood might inherit, where the eſtate notoriouſly 
Ph winner from. it's own proper anceſtor, but not otherwiſe ; or 
how far a private inconvenience ſhould be ſubmitted to, rather 


than a long 9 rule ſhould be ſhaken; it is not for me to 
determine. 


Tu E rule then, together with it's illuſtration, amounts to 


this: that, in order to keep the eſtate of John Stiles as nearly as 
poſſible in the line of his purchaſing anceſtor, it muſt deſcend to 
the iſſue of the neareit couple of anceſtors that have left deſcend - 
ants behind them; becauſe the deſcendants of one anceſtor only 


are not ſo likely to be in the line of that purchaſin 8 anceſtor, as 
thoſe who are 5 95 from two. 0 | 


B ver here another difficulty WORE In the ond, third, 
fourth, and every ſuperior degree, every man has many couples 
of anceſtors, increaſing according to the diſtances in a geometri- 
cal progreflion upwards , the deſcendants of all which reſpective 

couples are (repreſentatively) related to him in the ſame degree. 
Thus in the ſecond degree, the iſſue of George and Cecilia Stiles 
and of Andrew and Eſther Baker, the two Foun and grand- 


f 12 Will. UI. e. 2. 
5 Litt. $. 14, 15. 


> See pag. 204. 
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mothers of John Stiles, are each in the ſame degree of propinquity; 
in the third degree, the reſpective iſſues of Walter and Chriſtian 
Stiles, of Luke and Frances Kempe, of Herbert and Hannah 


Baker, and of James and Emma Thorpe, are (upon the extinc- 


tion of the two inferior degrees) all equally entitled to call them- 
ſelves the next kindred of the whole blood to John Stiles. To 
which therefore of theſe anceſtors muſt we firſt reſort, in order 
to find out deſcendants to be preferably called to the inheritance ? 
In anſwer to this, and to avoid the confuſion and uncertainty that 


muſt ariſe between the ſeveral ſtocks, wherein the purchaſin 8 an 
ceſtor may be 88 for, 


VII. Tu x ſeventh and laſt rule or canon is, t that in een 
inheritances the male ſtocks ſhall be preferred to the female; 
(that is, kindred derived from the blood of the male anceſtors 
ſhall be admitted before thoſe from the blood of the female) --- 


unleſs where the lands have, in fact, — from a female. 


Tus the relations on the father s fide are iel © in infini- 


tum, before thoſe on the mother's fide are admitted at alli; and 


the relations of the father's father, before thoſe of the father's 


mother; and ſo on. And in this the Engliſh law is not ſingular, 


but warranted by the examples of the Hebrew and Athenian 
laws, as ſtated by Selden®, and Petit; though among the 
Greeks, in the time of Heſiod *, when a man died without wife 


or children, all his kindred. (without any diſtinction) divided 


his eſtate among them. It is likewiſe warranted by the example 


of the Roman laws; wherein the agnati, or relations by the fa- 


ther, were preferred to the cognati, or relations by the mother, 


till. the edict of the emperor Juſtinian * aboliſhed all diſtinction 


between them. It is alſo conformable to the cuſtomary law of 


Normandy e, which indeed i in moſt papers ons with our pew 


of inheritance | 

itt. g. 4. | e 

t Je ſucc. Ebracor. c. 12. | * Now 118. . 
ILL. Attic. I. 1. . 6. r. Coiſtum. c. 2. 
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HowE VER, I am inclined to think, that this rule of our 
laws does not owe it's immediate original to any view of confor- 

mity to thoſe which I have juſt now mentioned; but was eſta- 
bliſhed in order to effectuate and carry into execution the fifth 
rule or canon before laid down; that every heir muſt be of the 
blood of the firſt purchaſor. For, when ſuch firſt purchaſor was 
not eaſily to be diſcovered after a long courſe of deſcents, the 
lawyers not only endeavoured to inveſtigate him by taking the 
next relation of the whole blood to the perſon laſt in poſſeſſion ; 
but alto, conſidering that a preference had been given to males 
(by virtue of the ſecond canon) through the whole courſe of li- 
neal deſcent from the firſt purchaſor to the preſent time, they 
judged it more likely that the lands ſhould have deſcended to the 
laſt tenant from his male than from his female anceſtors; from 
the father (for inſtance) rather than from the mother ; from the 
father's father, rather than the father's mother : and therefore 
they hunted back the inheritance (if I may be allowed the ex- 
preſſion) through the male line; and gave it to the next relations 


on the fide of the father, the father's father, and ſo upwards ; 


imagining with reaſon that this was the moſt probable way of 


continuing it in the line of the firſt purchaſor. A conduct much 
more rational than the preference of the agnati by the Roman 
laws: which, as they gave no advantage to the males in the firſt 
inſtance or direct lineal ſucceſſion, had no reaſon for preferring 
them in the tranſverſe collateral one : upon which account this 
e was. very N aboliſhed- by Tn. Te SP 


Tu AT this was the true foundation of the preference of: the 


agnati or male ſtocks, in our law, will farther appear if we con- 


ſider, that, whenever the lands have notoriouſly deſcended to a 
man from his mother's ſide, this rule is totally reverſed, and no 
relation of his by the father's fide, as ſuch, can ever be admitted 
to them; ae he cannot poſſibly be of the blood of the firſt 


purchaſor. And fo, e converſo, if the lands deſcended from the 


father's fide, no relation of the mother, as ſuch, ſhall ever in- 
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herit. So alſo, if they in fa& deſcended to John Stiles from his 


father's mother Cecilia Kempe ; here not only the blood of Lucy 
Baker his mother, but alſo of George Stiles his father's father, 


is perpetually excluded. And, in like manner, if they be known 


to have deſcended from Frances Holland the mother of Cecilia 


Kempe, the line not only of Lucy Baker, and of George Stiles, 
but alſo of Luke Kempe the father of Cecilia, 1s excluded. 
Whereas when the fide from which they deſcended is forgotten, 
or never known, (as in the caſe of an eſtate newly purchaſed to 
be holden t feudum antiquum) here the right of inheritance firſt 
runs up all the father's fide, with a preference to the male ſtocks 
in every inſtance ; and, if it finds no heirs there, it then, and 
then only, reſorts to the mother's fide ; leaving no place untried, 
in order to find heirs that may by poſſibility be derived from the 
original purchaſor. The greateſt probability of finding fuch was 
among thoſe deſcended from the male anceſtors ; but, upon fail- 
ure of iſſue there, they may poſſibly be found _—_ thoſe de- 
rived from the females. 


: T#1s I take to be the true reaſon of the conſtant preference 
of the agnatic ſucceſſion, or iflue derived from the male anceſ- 


tors, through all the ſtages of collateral inheritance ; as the abi- 


lity for-perſonal ſervice was the reaſon for preferring the males at 
firſt in the direct lineal ſucceſſion. We ſee clearly, that, if males 
had been perpetually admitted, in utter excluſion of females, the 
tracing the inheritance back through the male line of anceſtors 
muſt at laſt have inevitably brought us up to the firſt purchaſor : 
but, as males have not been perpetually admitted, but only gene- 
rally preferred ; as females have not been utterly excluded, but 
only generally poſtponed to males ; the tracing the inheritance up 
through the male ſtocks will not give us abſolute demonſtration, 
but only a ſtrong probability, of arriving at the firſt purchaſor ; 
which, joined with the other probability, of the wholeneſs or 
dne of blood, will fall little ſhort of a mint. 


7 


Brok 


ch.. J Tang. =” 


BrroRE we conclude this branch of our enquiries, it may 
not be amiſs to exemplify theſe rules by a ſhort ſketch of the man- 
ner in which we muſt ſearch for the heir of a perſon, as John 
Stiles, who dies ſeiſed of land which he acquired, and which 
= therefore he held as a feud of indefinite-antiquity '. 


In the firſt place ſucceeds the eldeſt ſon, Matthew Stiles, or 
his iſſue: (n' 1.) — if his line be extinct, then Gilbert Stiles 
and the other ſons, reſpectively, in order of birth, or their iſſue: 
(n 2.) == in default of theſe, all the daughters together, Mar- 


garet and Charlotte Stiles, or their iſſue. (n' 3.) - On failure 


of the deſcendants of John Stiles himſelf, the iſſue of Geoffrey 
and Lucy Stiles, his parents, is called in: viz. firſt, Francis 
Stiles, the eldeſt brother of the whole blood, or his iſſue: (ne.) 
then Oliver Stiles, and the other whole brothers, reſpectively, 
in order of birth, or their iſſue: (n' 5.) - then the ſiſters of 
the whole blood, all together, Bridget and Alice Stiles, or their 


iſſue. (n' 6.) --- In defect of theſe, the iflue of George and Ce- 


cilia Stiles, his father's parents; reſpect being ſtill had to their 
age and ſex: (n* 7.) --- then the iſſue of Walter and Chriſtian 


Stiles, the parents 4 his paternal grandfather : (n' 8.) - then 


the iſſue of Richard and Anne Stiles, the parents of his paternal 
grandfather's father: (ne g.) and fo on in the paternal grand- 
father's paternal line, or blood of Walter Stiles, in infinitum. In 


defect of theſe, the iſſue of William and Jane Smith, the parents 


of his paternal grandfather's mother: (n' 10.) - and ſo on in 


the paternal grandfather's maternal line, or blood of Chriſtian 


Smith, in inſinitum; till both the immediate bloods of George 
Stiles, the paternal grandfather, are ſpent. - Then we muſt re- 
fort to the ifſue of Luke and Frances Kempe, the parents of 
Jobn Stiles's paternal grandmother : (n' 11.) --- then to the iſſue 
of Thomas and Sarah Kempe, the parents of his paternal grand- 
mother's father: (ne 12.) --- and ſo on in the paternal grand- 
mother's paternal line, or blood of Luke Kempe, in inſinitum. 


? See the table of deſcents annexed. | 
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In default of which, we muſt call in the iſſue of Charles and 
Mary Holland, the parents of his paternal grandmother's mother : 
(n* 13.) --- and fo on in the paternal grandmother's maternal 
line, 1 blood of Frances Holland, in infinitum; till both the 
immediate bloods of Cecilia Kempe, the paternal grandmother, 
are alſo ſpent. --- Whereby the paternal blood of John Stiles en- 
tirely failing, recourſe muſt then, and not before, be had to his 
maternal relations ; or the blood of the Bakers, (n* 14, 15, 16.) 
Willis's, (ne 17.) Thorpes, (n* 18, 19.) and Whites; (n' 20.) 
in the ſame regular ſucceffire order as in the paternal line. 


In x ſtudent ſhould 3 be informed, that the claſs, n' 10, 
would be poſtponed to n* 11, in conſequence of the doctrine laid 
down, arguendo, by Juſtice Manwoode, in the caſe of Clere and 
Brooke; from whence it is adopted by lord Bacon“, and fir Mat- 
thew Hale And yet, notwithſtanding theſe reſpectable autho- 
rities, the compiler of this table hath ventured to give the pre- 
ference therein to n' 10 before ne 11 ; for the following reaſons: 
1. Becauſe this point was not the principal queſtion i in the caſe of 


Clere and Brooke; but the law concernin g it is delivered obiter 


only, and in the courſe of argument, by juſtice Manwoode; 
though afterwards ſaid to be confirmed by the three other juſti- 
ces in ſeparate, extrajudicial, conferences with the reporter. 
' Becauſe the chief-juſtice, fir James Dyer, in reporting the re- 
ſolution of the, court in what ſeems to be the ſame caſe *, takes 
no notice of this doctrine. 3. Becauſe it appears, from Plowden's 
report, that very many gentlemen of the law were diſſatisfied 
with this poſition of juſtice Manwoode. 4. Becauſe the poſition 
itſelf deſtroys the otherwiſe entire and regular ſymmetry of our 
legal courſe of deſcents, as is manifeſt by inſpecting the table; 
and deſtroys alſo that conſtant preference of the male ſtocks in 
the law of inheritance, for which an additional reaſon is before 
given, beſides the mere dignity of blood. 5. Becauſe it intro- 
duces all that uncertainty and contradiftion, which is pointed 


2 Plowd. 450. | | 2» H. C. L. 240, 244- 
Elem. c. 1. ; | t Dyer. 314. 
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out by an ingenious author®; and eſtabliſhes a collateral doctrine, 


incompatible with the principel point reſolved in the caſe of Clere 


and Brooke, viz. the preference of n' 11 to n* 14. And, though 
that learned writer propoſes to reſcind the principal point then 


reſolved, in order to clear this difficulty it is apprehended, that 


the difficulty may be better cleared, by rejecting the collateral 
doctrine, which was never yet reſolved at all. 6. Becauſe by the 
reaſon that is given for this doctrine, in Plowden, Bacon, and 
Hale, (viz. that in any degree, paramount the firſt, the law re- 
ſpecteth proximity, and not dignity of blood) n* 18 ought alfo 


to be preferred to n* 16 ; which is directly contrary to the eighth 


rule laid down by Hale himſelf v. 7. Becauſe this poſition ſeems 


to contradict the allowed doctrine of fir Edward Coke*; who 


3 


lays it down (under different names) that the blood of the Kempes 
(alias Sandies) ſhall not inherit till the blood of the Stiles's (alias 
Fairfields) fail. Now the blood of the Stiles's does certainly not 
fail, till both ne and ne 10 are extinct. Wherefore n* 11 (being 

the blood of the Kempes) ought not to inherit till then. 8. Be- 
cauſe in the caſe, Mich. 12 Edw. IV. 147. (much relied on in that 
of Clere and Brooke) it is laid down as a rule, that . ceſftuy, que 
« doit inheriter al pere, doit inheriter al fits.” And ſo fir Matthew 
Hale * ſays, © that though the law excludes the father from in- 
cc heriting, yet it ſubſtitutes and directs the deſcent, as it ſhould 
« have been, had the father inherited.” Now it is ſettled, by 
the reſolution in Clere and Brooke, that n' 10 ſhould have in- 
herited to Geoffrey Stiles, the father, before n' 11; and there= 


fore n' 10 ought alſo to be preferred i in inheritiog to Yobn Stiles, 
the ſon. 


1 N caſe Join Stiles was not himſelf the purchaſor, but the 
eſtate in fact came to him by deſcent from his father, mother, or 
any higher anceſtor, there is this difference; 3 that the blood of 


that line of anceſtors, from which it did not deſcend, can never 


Law of inheritances. 20 edit, pag. 30, Y Fitzh. abr, tit. difeent.. 2. Bro. abr. t. 
38, 61, 62, 66. 8 diſcent. 3 

* Hi. C.-L. 247. * Hil. C. L. 243. 

* Co. Litt. 12. Hawk. abr. in lee. | 5 
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inherit. Thus, if it deſcended from Geoffrey Stiles, 

the blood of Lucy Baker, the mother, is perpetually excluded: 
and ſo, vice verſa, if it deſcended from Lucy Baker, it cannot 
deſcend to the blood of Geoffrey Stiles. This, in either caſe, 
cuts off one half of the table from any poſſible ſucceſſion. And 
farther, if it can be ſhewn to have deſcended from George Stiles, 
this cuts off three fourths; for now the blood, not only of Luc ) 
Baker, but alſo of Cecilia Kempe, is excluded. If, laſtly, it. 
deſcended: from Walter Stiles, this narrows the ſucceſſion ſtill 
more, and cuts off ſeven eighths of the table; for now, neither 
the blood of Lucy Baker, nor of Cecilia Kempe, nor of Chriſ- 
tian Smith; can ever ſucceed to the inheritance. And the like 
rule will hold u 
Tux ſtudent ſhould bear in mind, that, during this whole 
proceſs, Fohn Stiles is the perſon ſuppoſed to have been laſt ac- 
tually ſeiſed of the eſtate. | For if ever it comes to yeſt in any 
other perſon, as heir to Fohn Stiles, a new order of ſucceflion 
' muſt be obſerved upon the death of ſuch heir; ſince he, by his l : 
own ſeiſin, now becomes himſelf an anceſtor, or fiipes, and muſt ' 
be put in the place of Jobn Stiles. The figures therefore denote 


£ 


the order, in which the ſeveral claſſes would ſucceed to Jobn 
Stiles, and not to each other: and, before we ſearch for an heir 
in any of the higher figures, (as n' 8.) we muſt be firſt aſſured 


that all the lower claſſes (from n' 1 to 7.) were extinct, at fobn 
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* Or TITLE BY PURCHASE, AN FIRST 8 3 
— URCHASE,  perquiſitio, taken in it's largeſt and moſt ex- BE 
I Qtenſive ſenſe, is thus defined by Littleton®; the poſſeſſion of Q 

\ . and tenements, which a man hath by his own act or agree- | 
2 ment; and not by deſcent from any of his anceſtors or kindred. 1 
I kn this ſenſe it is contradiſtinguiſhed from acquiſition by right of | 
> blood, and includes every other method of coming to an eſtate, : 

3 but merely that by inheritance; wherein the title is veſted in a | | 

_ perſon, not by his own a& or agreement, but by the ſingle ope- 
ration of law*®. © e | DNF. „„ 
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e Pu RC HASE, indeed, in it's vulgar and confined acceptation, 
- is is applied only to ſuch acquiſitions of land, as are obtained by = fee 
Way of bargain and fale, for money, or ſome other valuable con- g 
ſideration. But this falls far ſhort of the legal idea of purchaſe: | 1 
for, if I give land freely to another, he is in the eye of the law 8 
a purchaſor*®; and falls within Littleton's definition, for he comes 5 

do the eſtate by his own agreement, that is, he conſents to the | <0 
"4 i A man who has his father's eſtate ſettled upon him in tail, | 

before he is born, is alſo a purchaſor ; for he takes quite another $3 


te than the law of deſcents would have given him. Nay even Fs 


er limitations or in any other ſhape than the courſe of deſcents = 
d direct, ſuch heir ſhall take by purchaſe *. But if a man; a 


the heir takes neither a greater nor a leſs eſtate by the deviſe tan 
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e anceſtor deviſes his eſtate to his heir at law by will, with ä 3 


ſeiſed in fee, deviſes his whole eſtate to his heir at law, ſo =—_ DE 0 
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Tul es. 
Norman juriſts, who ftiled the firſt purchaſor (chat is, he who 
firſt brought "ths eſtate into the family which at preſent owns it) 
the conqueror or conguereur *. Which ſeems to be all that was 
meant by the appellation which was given to William the Nor- 
man, when his manner of aſcending the throne.of England was, 
in his own and his ſucceſſors' charters, and by the hiſtorians of 
the times, entitled conguaeftus, and himſelf conguaęſtor or conqui- 
Aitor; fignifying, that he was the firſt of his family who acquired 
the crown of England, and from whom therefore all future claims 
by deſcent muſt be derived: though now, from our diſuſe of the 
feodal ſenſe of the word, together with the reflexion on his for- 
eible method of acquiſition, we are apt to annex the idea of vic- 
ry to 3 name of conquęſt or conquifition ; a title which, how- 
| to the Crown, _ 1 never E 


8 


* 
* e * 


W deſcent and by purchaſe, conſiſts principally in theſe two 
points: 1. That by purchaſe. the eſtate acquires a new inherit- 
able quality, and is deſcendible to the owner's blood in general, 


Tun e in effect, between by acquiſition Ps an eſtate 


and not the blood only of ſome particular anceſtor. For, when 
a man takes an eſtate by purchaſe, he takes it not ut feudum pa- 
ternum or maternum, which would deſcend only to the heirs by 
the father's or the mother's ſide : but he takes it ut feudum an- 
| tiquum, as a feud of indefinite antiquity ; | whereby it becomes 
inheritable to his heirs general, firſt of the! aternal, and then of 


. 
1 


e maternal line 1. 2. An eſtate taken 7 purchaſe will not 
make the heir anſwerable for the acts of the anceſtor, as an eſtate 
by deſcent will. For, if the anceſtor by ahy deed, obligation, 
covenant, or the like, bindeth himſelf and his heirs, and dieth ; 
this . deed, obligation, or covenant; ſhall be binding upon the 
heir, ſo far forth only as he had any eſtate of inheritance veſted 
in him (or in ſome other in truſt for him“) by deſcent from that 
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o Spelm, Glo, 145, . Stat. 29 Car, II. c. 3. 
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1 


anceſtor, ſufficient to anſwer the eharge 3 - whether he remains 
in poſſeſſion, or hath aliened it before action brought*: - which 
- ſufficient eſtate is in law called af#ts; from the French word, 
afſez, enough ". Therefore if a man covenants, for himſelf and 
| his heirs, to keep my houſe in repair, I can then (and then only) 
. his heir to perform this covenant, when he has an eſtate 
ſufficient for this purpoſe, or aſſets, by deſcent from the cove- 
nantor : for though the covenant deſcends to the heir, whether 
he inherits any eſtate or no, it lies dormant, and is not compul- 
3500 until hs has aſſets by A 


* 


4. . 


Tuts is the legal ſi gnification of the word perquifitio, or pur- 
_ chaſe; ; and in this ſenſe it includes the five following methods of 
acquiring a title to eſtates : 1. Eſcheat. 2. Occupancy. 3. Pre- 
ſcription. 4. Forfeiture. 5. Alienation. Of all theſe in their order. 


4 


I. Es HEAT, we may remember , was one of the fruits 


and conſequences of feodal tenure. The word itſelf is originally 


French or Norman, in which language it ſignifies chance or ac- 
cident; and with us denotes an obſtruction of the courſe of de- 


| ſcent, and a conſequent dete ion of the tenure, by ſome 
_ unforeſeen contingency : in which caſe the land naturally reſults 


back, by a kind of reverſion, to the origi inal grantor or lord of 
ff. oe es e N 


A* on y , 
W N . . * 7 0 - 


'EscnzAT therefore being a title frequently veſted in the lord 
inheritance, as being the fruit of a ſigniory to which he was 
ed by deſcent, (for which reaſon the lands eſcheating ſhall 


I 
ol 


attend the ſigniory, and be inheritable by ſuch only. of his heirs 
as are capable of inheriting the other) it may ſeem in ſuch caſes 
to fall more properly under. the former general head of acquiring 

: to eſtates, viz. by deſcent, (being veſted in him by act of 


. „ * , — * 


1 . 4 : ; ; " ” l 


P. W.. 777. . * Eſchet or #chet, formed from the verb 
1 Stat. 3 & 4 W. & M. c. 14. 58 efcheir or choir, to happen. 

'* Finch. Jaw. 19. ' I 1 Feud. $6. Co. Litt. 13. 

Einch. Rep. 86. 8 Co. Litt, 13. 
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law, and not by his own act or agreement) than under the pre- 
ſent, by purchaſe. But it muſt be remembered that in order to 
complete this title by eſcheat, it is neceſſary that the lord perform 
an act of his own, by entering on the lands and tenements ſo eſ- 
cheated, or ſuing out a writ of eſcheat*; on failure of which, 
or by doing any act that amounts to an implied waiver of his 
right, as by accepting homage or rent of a ſtranger who uſurps 
the poſſeſſion, his title by eſcheat is barred *. It is therefore in 
ſome reſpe a title acquired by his own act, as well as by act of 
law. Indeed this may alſo be faid of deſcents themſelves, in 
which an entry or other ſeiſin is required, in order to make a 
complete title; and therefore this diſtribution by our legal wri- 
ters ſeems in this reſpect rather inaccurate : for, as eſcheats muſt 
follow the nature of the figniory to which they belong, they may 
veſt by either purchaſe or deſcent, according as the ſigniory is 
veſted. And, though fir Edward Coke conſiders the lord by eſ- 
cheat as in ſome reſpects the aſſignee of the laſt tenant , and 
therefore taking by purchaſe; yet, on the other hand, the lord 
is more frequently conſidered as being ultimus haeres, and there- 
fore taking by deſcent in a kind of caducary ſucceſſion. 
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Tu x law of eſcheats is founded upon this ſingle principle, 
that the blood of the perſon laſt ſeiſed in fee-ſimple is, by ſome 
means or other, utterly extin& and gone: and, ſince none can 
inherit his eſtate but ſuch as are of his blood and conſanguinity, 
it follows as a regular conſequence, that when ſuch blood is ex- 
tint, the inheritance itſelf muſt fail; the land muſt become 
what the feodal writers denominate feudun apertum; and muſt 


reſult back again to the lord of the fee, by whony” or by thoſe 
whoſe eſtate he hath, it was given. 


ESCHEATS are. frequently divided into thoſe propter dgfadtum 
Janguinis and thoſe propter delictum tenentis : the one ſort, if the 
tenant dies without heirs; the other, if his blood be attainted . 4 


— 


* Bro: Abr. tit. eſcheat. Wc: £ : 7 © 11Inſt. 215. 
Aid. tit. acceptance. 25. Co. Litt. 268. Co. Litt. 13. 9a. 
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for he that is attainted ſuffers an extinction 

as he that dies without relations. The in- 
f i ce, and expires in th 

eats is very fully expreſſed in 

ralis foods loco haeredis habetur, quoties per 
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ATS therefore ariſing merely upon the deficiency of 
deſcent is impeded, their doctrine will 

altrated by conſidering the ſeveral caſes wherein he- 
other method-what- 


- I, 2, 3. THE. firſt three caſes, wherein inheritable blood is 
wantings may: be collected from the rules of deſcent laid down 
and explained in the preceding chapter, and therefore will need 
very little illuſtration or comment. Firſt, when the tenant dies 
as on the part of any of his anceſtors: ſe- 

condly, when. he. dies without any relations on the part of thoſe 
anceſtors from whom his eſtate deſcended : thirdly, when he 


Whole blood. In two of theſe 


is probably, a at an end id herefore in all of them the law di- 
res, that the land ſhall eſcheat-to the lord of the fee : for 
d would be manif. judi 


a 


toty, to. whom 
to have been granted. 
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e ſhape of mankind, but 
reſemblance of the brute creation, 


th no inheritable blood, and he to any land, albeit 
it be brought forth i in marriage : but, although it hath deformi 
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in any part of it's body, yet if it hath human ſhape, it may be 
ber: This is a very antient rule in the law of England:; and 
R's reaſon is too obvious, and too ſhocking, to bear a minute diſ- 
cuſſibn. The Roman law agrees with our own in excluding ſuch 
births from ſucceſiions® : yet accounts them, however, children = 
in ſome reſpects, where the parents, or at leaſt the father, could - 1 
reap any advantage thereby; (as the jus frium liberorum, and the Ti 3 
like) eſteeming them the misfortune, rather than the fault, of 1 
rhat parent. But our law will not admit a birth of this kind to i 1 
be ſuch an iſſue, as ſhall intitle the huſband to be tenant by the Ts 
curteſy*; becauſe it is not capable of inheriting. And therefore, | 


* 


if there appears no other heir than ſuch a prodigious birth, the ET 
land ſhall eſcheat to the lord. e - 


5. BA $TARDS are incapable of being heirs. Baſtards, by , 
our law, are ſuch children as are not born either in lawful wed- | 
lock, or within a competent time after it's determination. Sucks, . . ©" ay - .++ - + .,  _ 
are held to be nullius fills, the ſons of nobody for the Wa r 
of law is, qui ex e toitu naſcuntur, inter liberos non comb © 8 
tantur®, Being thus the ſons of nobody, they have no blood in 
them, at leaſt no inheritable blood ; conſequently, none of the © 2 
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dlood of the firſt purchaſo : and therefore, if there be no other l 1 nn 3 ty : 55 = 
claimant than ſuch illegitimate children, the land ſhall eſcheat to . 8 
the lord. The civil law differs from ours in this point, ene 


lows a baſtard to ſucceed to an inheritance, if after it's birth the A OR 
mother was married to the father“: and alſo, if the father had. RE 
no lawful wife or child, then, even if the concubine was never 1 1 
married to the father, yet ſhe and her baſtard ſon were admitted. 85 _ 
each to one twelfth. of the inberitance?, and a baſtard was like- ET = 
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verſo more procreantur, ut fi mulier monflroſum 1 FF. 50. 16. vi] Lime 4 Jent. 9. $63; 3 
wvel prodigioſum enixa fit, inter liberos non, com- * Co. Litt. 29 „ * e 


putentur. Partus tamen, cui natura aliguan- ! See Book 16 ch. 1 6. 4 4 2 NY | | pL 
tulum addiderit val diminuerit, ut fs ſex vel * Co. Litt. 8. » i . 99 
tantum quatuor digites habuerit, bene debet in- 1 Finch. law. 119, Bo 
ter liberos connumerari : et, fi membra ſint in-: n Now. 89. c. 8. | 7 _ 
wilia. aut tortuoſa,. non tamen eft partus. mon= *- Thid..c. i424. wiſe: | — 
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wiſe capable of ſucceeding to the whole of his mother's eſtate, 
although ſhe-was never married ; - the mother being ſufficiently 
certain, though the father is not 1. But our law, in favour of 


marriage, is much leſs indulgent to baſtards. 


\ 
7 „ 


Tu ER E is indeed one inſtance, in which our law has ſhewn 
werd ſome little regard; and that is uſually termed the caſe of 
baſtard eignd and mulier puiſnd. This happens when a man has a 
baſtard ſon, and afterwards: marries the mother, and by her has 

a legitimate ſon, who in the language of the law is called a mu- 
ler, or as Glanvil* expreſſes it in his Latin, filius mulieratus; the 
woman before marriage being concubina, and afterwards mulier. 
Now here the eldeſt ſon is baſtard, or baſtard eignèe; and 1 
younger ſon is legitimate, or mulier puiſn?. If then the father 
dies, and the baſtard eign? enters upon his land, and enjoys it to 

his death, and dies ſeiſed thereof, whereby the inheritance de- 
Aſcends to his iflue; in this caſe the nulier puiſne, and all other 

| theirs; ( though minors, feme-Coverts, or under any incapacity 
an hatloever) are totally barred of their right *. And this, 1. As 
a TI'S on A eee for his negligence, in not entering 

ing him. 2. Becauſe the law 

dized after his death, who en- 

tered as heir and died ſeiſed, and ſo paſſed for legitimate in his 
lifetime. 3. Becauſe the canon law (following the civil) did al- 
duch baſtard eignd to be legitimate, on the ſubſequent mar- 

is mother : and therefore the laws of England (though 

— would not admit either the civil or canon law to rule the in- 
heritances of this kingdom, yet) paid ſuch a regard to a perſon 
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circumſtanced, that, after the land had deſcended _ 
to his iſſue, they would not unravel the matter again, and ſuffer 
his eſtate to be ſhaken. But this indulgence was ſhewn to no 
other kind of baſtard; for, if the mother was never married to 
the father, ſuch baſtard could have no colourable title at 1 
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As baſtards cannot be heirs themſelves, ſo neither can they 
have any heirs. but thoſe of their own bodies. For, as all colla- 
| teral kindred conſiſts in being derived from the ſame common an- 

ceſtor, and as a baſtard has no legal anceſtors, he can have no 
| Collateral kindred ; and, conſequently, can have no legal heirs, 
but ſuch as claim by a lineal deſcent from himſelf. And there- 
fore if a baſtard purchaſes land, and dies ſeiſed thereof without 
iſſue, and inteſtate, the land ſhall eſcheat to the lord of the fee®. 


. 
- 


6. ALIENS alſo are incapable of taking by deſcent, or in- 
heriting : for they are not allowed to have any inheritable blood 
in them; rather indeed upon a principle of national or civil po- 

- licy, than upon reaſons ſtrictly feodal. Though, if lands had 
been ſuffered to fall into their hands who owe no allegiance to 


the crown of England, the deſign of introducing our feuds, the 


defence of the — would have been defeated. Wherefore 


if a man leaves no other relations but alien 8, his land ſhall eſcheat 
to the lord. fl | „ e 


4 
» 


As aliens cannot inherit, ſo far they are on a level with baſ- 
wah but, as they are alſo diſabled to hold by purchaſe *, they 
are under ſtill greater diſabilities. And, as they can neither hold 
by purchaſe, nor by inheritance, it is almoſt ſuperfluous to ſay 


that they can have no heirs, ſince they can have nothing for an 


heir to inherit : but ſo it is expreſſly holden 7, becauſe they have 


. 4 
4 \ 


not in them any inheritable blood. i 1 
AN p farther, if an alien be made I denizen by the king's 

| un patent, and then purchaſes lands, (which is law allows 
ſuch a one to do) his ſon, born before his denization, ſhall not 
(by the common law) inherit thoſe lands; but a fon born after- 


wards may, even though his elder brother be living; for the fa- 


ther, before denization, had no inheritable blood to communicate 


» Bract. J. 2. 7. Co. Litt. 244. x Jbid. 2. 
. Co. Litt. 8, | | id. I Lev. 59. 
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_— ER to his eldeſt ſon; but by denization it acquires an hereditary 
V gauality, which will be tranſmitted to his ſubſequent poſterity. 
=—_ F Feet, if he had been naturalized by act of parliament, ſuch eldeſt 
3 8 ſon might then have inherited; for that cancels all defects, and 
V zs allowed to have a retroſpective energy, which ſimple deniza- 

| tion has not e 28855 


81 Edward Coke alſo holds, that if an alien cometh into 

3 England, and there hath iſſue two ſons, who are thereby natural 
MW” | born ſubjects; and one of them purchaſes land, and dies; yet 
1 5 neither of theſe brethren can be heir to the other. For the com- 

A TN mne vinculum, or common ſtock of their conſangui ity, is the 
1 father; and, as he had no muten blood in him, he 


EE, : ; * . I 


_— * ſibility be heirs to the — . of e ſhall not be heir 
deo the other. And this opinion of his ſeems founded upon ſolid | 


s of the antient law; not only from the before 
15 | hat ceſtuy, que doit inheriter al pere, doit inheriter al fits; 
but alſo becauſe we have ſeen that the only feodal foundation f 
A pon which newly purchaſed land can poſſibly deſcend to a bro- = 
| ther, is the ſuppoſition and fiction of law, that it deſcended from 1 
Es ſome one of his anceſtors : but i in this caſe as the immediate an- 
5 | ceſtor was an alien, from whom it could by no poſſibility deſcend, 
LS mz-is ſhould deftroy the ſuppoſition, and impede the rr and | 
_ _ the land ſhould be inherited 17 feudum ftrifte nouum; that is, by | 
2 none but the lineal deſcendants of the purchaſing ung ; and, } 
„ e of them, ſhould eſcheat to the lord of the fee. But 4 
5 %% opinion hath. been fince overruled ©: and it is now held for = 
RN | law, | that. the ſons of an alien, born here, may inherit to _— - 
"ET other, And- reaſonably enough upon the whole: for, as (in ö 
4 common purchaſes) the whole of the ſuppoſed deſcent from in- 
| . definite anceſtors is but fictitious, the law may as well ſuppoſe | 
| the requiſite anceſtor as ſuppoſe the requiſite deſcent. : 
. 5 TE, = z Co. Litt. 129. | . v See pag. 223 and . | 
ji | Z J VVentr. 473. 1 Lev. 59. 1 Sid. 193. 
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Ir is alſo enacted, by the ſtatute 11 & 12 W. III. c. 6. that 
all perſons, being natural - born ſubjects of the king, may inherit 
and make their titles by deſcent from any of their anceſtors lineal 
or collateral; although their father, or mother, or other anceſtor, 
by, from, through, or under whom they derive their pedigrees, 
were born out of the king's allegiance. But inconveniences were 
afterwards apprehended, in caſe perſons ſhould thereby gain a 
future capacity to inherit, who did not exiſt at the death of the 
perſon laſt ſeiſed. As, if Francis the elder brother of John Stiles 
be an alien, and Oliver the younger be a natural-born ſubject, upon 


John's death without iflue his lands will deſcend to Oliver the 


younger brother: now, if afterwards Francis hath a child, it 
was feared that, under the ſtatute of king William, this new- 
born child might defeat the eſtate of his uncle Oliver. Where- 
fore it is provided, by the ſtatute 25 Geo. II. c. 39. that no right 
of inheritance ſhall accrue by virtue of the former ſtatute to any 
perſons whatſoever, unleſs they are in being and capable to take 
as heirs at the death of the perſon laſt ſeiſed: --- with an excep- 
tion however to the caſe, where lands ſhall deſcend to the daugh- 


ter of an alien; which daughter ſhall reſign. ſuch inheritance to 


her after-born brother, or divide it with her after-born ſiſters, 


according to the uſual rule of deſcents by the common law. 
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95 By attainder alſo, for treaſon or other Felony, the blood of 
the perſon attainted is. ſo corrupted, as to be rendered no longer 
inheritable. J7!‚öͤͤ . WA. Nay. 
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GREAT. care muſt be taken to diſtinguiſh between forfeiture 


. 


of lands to the: king, and this ſpecies of eſcheat to the lord ; 


which, by reaſon of their ſimilitude in ſome circumſtances, and 
becauſe the crown is very. frequently the immediate lord of the 
fee and therefore entitled to both, have been often confoi 
together. Forfeiture of lands, and of whatever elſe the offender 
poſſeſſed, was the doctrine of the old Saxon law *, as a part of 


* See Pag. 208 and 214. = 5 ir h II. Alfred. 2.5 Lk: Cane, 5 
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232. N. Rieur - ' Boot 
puniſhment for che offence; and does not at all relate to the 
dal ſyſtem, nor is the conſe of any figniory or lordſhip pa- 
ramount*:+ but, being a prerogative veſted in the crown, was 
neither ſuperſeded nor diminiſhed by the introduction of the] Nor- 
man tenures; a fruit and conſequence of which eſcheat m 
doubtedly be reckoned. Eſcheat therefore operates in Gal 


tion to this more antient and ſuperior law of forfeiture. - 
Io 


THE « e of eſcheat upon attainder, taken fingly, i is this: 


5 that the blood of the texiant, _ the Wm of. 


it long, 1 


Cd e it being — me to tu vaſal on 
implied condition of dum bene ſe geſſerit. Upon the 
demonſtration of which guilt, by le 
venant and mutual bond of fealty are held to be 


out for ever. 
brought i into 
to the antient law 
ruption and extinction of h 
would immediately reveſt in the lord, 

| of forfeiture intervenes, and intercepts it.in it's Ppaſlage ; in caſe 
of treaſon, for ever; in cafe of other felony, for only a year and 

2 day, after which time it the lord in a regular courſe of 
eſcheat®; as it would have done to the heir of the felon in 

1] tenures had never been introduced. And that this is 
ion and 8 2 Ms of My will moſt evi- 
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As a conſequence of this dodtrine of eſcheat, all lands of in- 
Aare immediately reveſting in the lord, the wife of the felon 
was liable to loſe her dower, till the ſtatute 1 Edw. VI. c. 12. 


enacted, that albeit any perſon be attainted of miſpriſion of trea- 


ſon, murder, or felony, yet his wife ſhall enjoy her dower. But 
ſhe has not this indulgence where the antient law of forfeiture 


operates, for it is expreſſſy provided. by the ſtatute 5 & 6 Edw.VI. 


c. 11. that the wife of one attaint of high treaſon ſhall not be 
endowed at all. 3 en rel a oy | 
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11H ERTO we have only ſpoken of eſtates veſted in the of- 
r, at the time of his offence, or attainder. And here the 
law of forfeiture ſtops ; but the law of eſcheat purſues the mat- 
ter ſtill farther. For, the blood of the tenant being utterly cor- 
rupted and extinguiſhed, it follows, not only that all he now has 
alſo that he ſhould be incapable of 
inheriting any thing fo! "the future. This may farther illuſtrate 
the diſtinction between forfeiture and eſcheat. If therefore a fa- 
be ſeiſed in fee, and the ſon commits treaſon and is attainted, 
zen the father dies : here the land ſhall eſcheat to the lord; 
becauſe the ſon, by the corruption of his blood, is incapable to 
be heir, and there can be no other heir during his life: but no- 
g ſhall be forfeited to the king, for the ſon never had any in- 
tereſt in the lands to forfeit *. In this caſe: the eſcheat operates, 
; but in the following inſtance 
and nat the eſcheat.. As wh 
rn of parliament, and it is provit ed: (as i K Ny: — 
9 that it ſhall not extend to corruption of ble 105 : here the 
lands of the felon ſhall not eſcheat to the lord, b yet the pro- 
fits of them ſhall be forfeited to the Kin g ſo long as the offender 
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puniſhment for the offence ; and does not at all relate to the feo- 
dal ſyſtem, nor is the conſequence of any ſigniory or lordſhip pa- 
ramount*: but, being a prerogative veſted in the, crown, was 
neither ſuperſeded nor diminiſhed by the introduction of the Nor- 
man tenures; a fruit and conſequence of which eſcheat muſt un- 
doubtedly be reckoned. Eſcheat therefore operates in ſubordina- 
tion to 195 more antient and ſuperior law of forfeiture. 

Tux doctrine of eſcheat upon attainder, taken fingly, i is this: 
that the blood of the tenant, by the commiſſion of any felony, 
(under which denomination all treaſons were formerly comprized*) 
is corrupted and ſtained, . and the original donation of the feud is 
thereby determined, it being always granted to the vaſal on the 
implied condition of dum _ fe gelſerit. Upon the thorough 
demonſtration of which guilt, by legal attainder, the feodal co- 
venant and mutual bond of . are held to be broken, the eſtate 
inſtantly falls back from the offender to the lord of the fee, and 
the inheritable quality of his blood is extinguiſhed and blotted 
out for ever. In this ſituation the law of feodal eſcheat was 
brought into England at the conqueſt ; and in general ſuperadded 
to the antient law of forfeiture. In conſequence of which cor- 
ruption and extinQion of hereditary blood, the land of all felons 
would immediately reveſt in the lord, but that the fuperior law 
of forfeiture intervenes, and intercepts it in it's paſſage; in caſe 
of treaſon, for ever; in cafe of other felony, for only a year and 
a day, after which time it goes to the lord in a regular courſe of 
eſcheatb, as it would have done to the heir of the felon in cafe 
the feodal tenures had never been introduced. And that this is 
the true operation and genuine hiſtory of eſcheats will moſt evi- 
-dently appear from this incident to gavelkind lands, (which ſeem 
to be the old Saxon tenure) that they are in no caſe ſubject 


to ae for felony, though they are liable to forfeiture for 
- treaſon '. 5 
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As a conſequence of this doctrine of eſcheat, all lands of in- 
heritance immediately reveſting in the lord, the wife of the. felon 
was liable to loſe her dower, till the ſtatute 1 Edw. VI. c. 12. 
enacted, that albeit any perſon be attainted of miſpriſion of trea- _— 
ſon, murder, or felony, yet his wife ſhall enjoy her dower. But (_ 
ſhe has not this indulgence where the antient law of forfeiture 1 
operates, for it is expreſſſy provided. by the ſtatute 5 & 6Edw.VI. | 


c. 11. that the wife of one attaint of high treaſon ſhall not be 
endowed at all. : - 


—— wo i — 


HITEH ERTO we have only ſpoken of eſtates veſted in the of- 
fender, at the time of his offence, or attainder. And here the 
law of forfeiture ſtops; but the law of eſcheat purſues the mat- 

ter ſtill farther. For, the blood of the tenant being utterly cor- | ; _. 
rupted and extinguiſhed, it follows, not only that all he now has- _ . 
ſhould eſcheat from him, but alſo that he ſhould be incapable of 8 85 = 
inheriting any thing for the future. This may farther illuſtrate _ £2 
the diſtinction between forfeiture and eſcheat. If therefore a fa- . 
ther be ſeiſed in fee, and the fon commits treaſon and is attainted, 
and then the father dies : here the land ſhall eſcheat to the lord ; 
| becauſe the ſon, by the corruption of his blood, is incapable te 
be heir, and there can be no other heir during his life : but no- 
thing ſhall be forfeited to the king, for the ſon never had any in- 
tereſt in the lands to forfeit *. In this cafe the eſcheat operates, 
and not the forfeiture; but in the following inſtance the forfeit- 
ure works, and not the eſcheat. As where a new felony is crea- 
ted by act of parliament, and it is provided (as is frequently the 
eaſe) that it ſhall not extend to corruption of blood: here the 
lands of the felon ſhall not eſcheat to the lord, but yet the pro- 


fits of them ſhall be forfeited to the kin 8 ſo long as the offender 
lives. 


Tu ERE is yet a farther conſequenee of the corruption and | MY 
_ extinction of hereditary blood, which is this: that the perſon: ET, © 0 
K* Co. Litt. 13. | 1246047. 3 
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attainted ſhall not only be incapable himſelf of inheriting, or 


tranſmitting his own property by heirſhip, but ſhall alſo obſtruct 
the deſcent of lands or tenements to his poſterity, im all caſes 
where they are obliged to derive their title through him from 


| any remoter anceſtor. The chanel, which conveyed the heredi- 


blood from his anceſtors to him, 1s. not only exhauſted for 


: en. preſent, but totally dammed up and rendered i impervious for 
the future. This is a refinement upon the antient law of feuds, 


which allowed that the grandſon might be heir to his grandfather, 


though the ſon in the intermediate generation was guilty of fe- 


lony . But, by the law of England, a man's blood is ſo uni- 
verkly corrupted by attainder, that his ſons can neither inherit 
to him nor to any other anceſtor * , at leaſt « on the part of their 
attainted father. | 


Tus corruption of blood cannot be abſolutely removed but 


by authority of parliament. The king may excuſe the public 


puniſhment of an offender ; but cannot aboliſh the private right, 
which has accrued or may accrue to individuals as a conſequence 
of the criminal's attainder. He may remit a forfeiture, in which 
the intereſt of the crown is-alone concerned: but he cannot wipe 
away the corruption of blood ; for therein a third perſon hath an 
intereſt, the lord who claims by eſcheat. If therefore a man hath 
a ſon, and is attainted, and afterwards pardoned by the king ; 
this ſon can never inherit to his father, or father's anceſtors ; 

becauſe his paternal blood, being once throughly corrupted by 
his father's attainder, muſt continue fo : but if the fon had been 
born after the pardon, he might inherit; becauſe by the pardon 
the father is made a new man, and may _— new inheritable 


blood to his after-born children. 


HEREIN Pe is however a difference between aliens and 


perſons attainted. Of aliens, who could never by any poſſibility 


be heirs, the law takes no notice: and therefore we have ſeen, 


m Van "Ping in Lt 31. 1 0 Ibid. 392. 
2 Co. En. 391. | 5 : 
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that an alien elder brother ſhall not impede the deſcent to a na= _ 
tural-born younger brother. But in attainders it is otherwiſe : for 
if a man hath iſſue a ſon, and is attainted, and afterwards par- 
doned, and then hath iflue a ſecond ſon, and dies ; here the cor- 

ruption of blood is not removed from the eldeſt, and therefore 
he cannot be heir: neither can the youngeſt be heir, for he hath 
an elder brother living, of whom the law takes notice, as he 

once had a poſſibility of being heir; and therefore the younger 
brother ſhall not inherit, but the land ſhall eſcheat to the lord: 
though, had the elder died without iſſue in the life of the father, 
the younger ſon born after the pardon might well have inherited, 
for he hath no corruption of blood ?. So if a man hath iſſue two 
ſons, and the elder in the lifetime of the father hath iſſue, and 
then is attainted and executed, and afterwards the father dies, 
the lands of the father ſhall not deſcend to the younger ſon: for 
the iſſue of the elder, which had once a poſſibility to inherit, 
ſhall impede the deſcent to the younger, and the land ſhall eſcheat 
to the lord 4. Sir Edward Coke in this caſe allows, that if the 
anceſtor be attainted, his ſons born before the attainder may be 
heirs to each other; and diſtinguiſhes it from the caſe of the 
ſons of an alien, becauſe in this caſe the blo d was inheritable 
when imparted to them from the father : but he makes a doubt 
(upon the fame principles, which are now overruled*) whether 


ſons, born after the attainder, can inherit to each other ; for they 
never had any inheritable blood in them. 
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UPoN the whole it appears, that A perſon attainted is neither 
allowed to retain his former eſtate, nor to inherit any future one,, 
nor to tranſmit any inheritance to his ifſue, either immediately 
from himſelf, or mediately through himſelf from any remoter 
anceſtor; for his inheritable blood, which is neceſſary either to- 
hold, to take, or to tranſmit any feodal property, is blotted out, 

1 corrupted, and extinguiſhed for ever: the :onſequence of which 


is, that eſtates, thus impeded in their deſcent, reſult back and 
eſcheat to the lord. 


1 ? Co. Litt. 8; | #. Co. Latt. 8. | 
4 Dyer. 48. | > 1Hal, P. C. 357. Tris 
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Tu 18 corruption of blood, thus ariſing from feodal principles, 


vut perhaps extended farther than even thoſe principles will war- 


rant, has been long looked upon as a peculiar hardſhip: be- 
cauſe, the oppreſſive parts of the feodal tenures being now in 
general aboliſhed, it ſeems unreaſonable. to reſerve one of their 
moſt inequitable conſequences; namely, that the children ſhould 
not only be reduced to preſent poverty, (which, however ſevere, 


is ſufficiently juſtified upon reaſons of public policy) but alſo be 


laid under future difficulties of inheritance, on account of the 


guilt of their anceſtors. And therefore in moſt (if not all) of 


the new felonies, created by parliament ſince the reign of Henry 
the eighth, it is declared that they ſhall not extend to any cor- 
ruption of blood: and by the ſtatute 7 Ann. c. 21. (the opera- 
tion of which is poſtponed by the ſtatute 17 Geo. II. c. 39.) 
it is enacted, that, after the death of the pretender, and his 
ſons „ no attainder for treaſon ſhall extend to the diſinheritin g 


any heir, nor the prejudice of any perſon, other than the offender 


himſelf: which proviſions have indeed carried the remedy far- 


ther, than was required by the hardſhip above complained of; 


which is only the future obſtruction of deſcents, where the 
pedigree happens to be deduced through the blood of an at- 


| W ne. 


BETO RE I conclude this head, wo” * I muſt mention 
one ſingular inſtance in which lands held in tee-ſimple are not 
liable to eſcheat to the lord, even when their owner is no more, 
and hath left no heirs to inherit them. And this i is the caſe of a 


corporation : for if that comes by any accident to be diſſolved, 
the donor or his heirs ſhall have the land again in reverſion, and 


not the lord by eſcheat: which is perhaps the only inſtance where 
a reverſion can be expectant on a grant in fee- ſimple abſolute. 
But the law, we are told“, doth tacitly annex a condition to 


every ſuch gift or grant, chat if the corporation be diſſolved, the 


donor or grantor ſhall re-enter ; for the cauſe of the gift or grant 
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faileth- This is indeed founded upon the ſelf-ſame principle as 
the law of eſcheat ; the heirs of the donor being only ſubſtituted 
inſtead of the chief lord of the fee: which was formerly very 
frequently the caſe in ſubinfeudations, or alienations of lands by a 
vaſal to be holden as of himſelf ; till that practice was reſtrained 
by the ſtatute of quia emptores, 1 8 Edw. I. ſt. 1. to which this 
very ſingular inſtance ſtill in ſome degree remains an exception. 


e 


Turk is one more incapacity of taking by deſcent, which, 


not being productive of any eſcheat, is not properly reducible to 


this head, and yet muſt not be paſſed over in ſilence. It is enacted 


by the ſtatute 11 & 12 Will. III. c. 4. that every papiſt who ſhall 


not abjure the errors of his religion. by taking the oaths to the 
government, and making the declaration againſt tranſubſtantia- 
tion, within ſix months after he has attained the age of eighteen 
years, ſhall be incapable of inheriting, or taking, by deſcent as 
well as purchaſe,” any real eſtates whatſoever ; and his next of 


kin, being a proteſtant, ſhall hold them to his own uſe till ſuch 


time as he complies with the terms impoſed by the act. This in- 
capacity is merely perſonal; it affects himſelf only, and does not 
deſtroy the inheritable quality of his blood, ſo as to impede the 
deſcent to others of his kindred” In like manner as, even in the 
times of popery, one who entered into religion and became a 
monk profeſſed was incapable of inheriting lands, both in our 
own © and the feodal law; eo quod defirt eſſe miles fecult gui factus 
_ oft miles Chr ifti ; nec beneficium. pertinet ad eum qui non debet gerere 
Meium . But yet he was accounted only civiliter mortuus; he did 
not impede the deſcent to others, but the next heir was entitled 
to his or his anceſtor” s eſtate, | 


cognized by the law of England; which, ſo often as they hap- 


pen, occaſion lands to eſcheat | to the original ne or lord. 


« Co. Litt. 132. ; 21,58. Bd 2 Ls 
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Tus z are the ſeveral defidhencies of hereditary blood, re- 
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CHAPTER THE SIXTEENTH, 


; - 


Or TITLE »y OCCUPANCY. 


CCUPANCY is the taking poſſeſſion of thoſe things, 
which before belonged to nobody. This, as we have ſeen“, 

is the true ground and foundation of all property, or of holding 
thoſe things in ſeveralty, which by the law of nature; unqualified 
by that of ſociety, were common to all mankind. But, when 
once it was agreed that every thing capable of ownerfhip fhould 
have an owner, natural reaſon ſuggeſted, that he who could firſt 
declare his intention of appropriating any thing to his own uſe, 


and, in conſequence of ſuch intention, actually took it into poſ- 


ſeſſion, ſhould thereby gain the abſolute property of it; accord- 
ing to that rule of the law of nations, recognized by the laws of 
Rome 5 quod. nullius eft, id ratione naturali 8 conceditur. 


Tus right of occupancy, fo far as it concerns real property, 
(for of perſonal chattels I am not in this place to ſpeak) hath 
been confined by the laws of England within a very narrow com- 
paſs ; and was extended only to a ſingle inſtance : namely, where 


a man was tenant pur auter vie, or had an eſtate granted to him- 


ſelf only (without mentioning his heirs) for the life of another 


man, and died durin, g the life of ceſtuy que vie, or him by whoſe 


life it was holden: in this caſe he, that could firſt enter on the 
land, might lawfully retain the poſſeſſion ſo long as cęſtuy que vie 
lived, by right of Occupancy *. 


2 See pag. 3 & 8. | © Co. Litt. 41. | 
d Ff.41.1,3. 5 TH1s 
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Tus ſeems to have been recurring to firſt principles, and calling 
in the law of nature to aſcertain the property of the land, when 


left without a legal owner. For it did not revert to the grantor; 


who had parted with all his intereſt, ſo long as ceftuy que vie lived: 


it did not eſcheat to the lord of the fee; for all eſcheats muſt be of 


the abſolute entire fee, and not of any particular eſtate carved out 
of it; much leſs of ſo minute a remnant as this: it did not belong 
to the grantee ; for he was dead : it did not deſcend to his heirs; 
for there were no words of inheritance in the grant : nor could 


«a 


it veſt in his executors; for no executors could ſucceed to a free- - 


hold. Belonging therefore to nobody, like the haereditas jacens 
of the Romans, the law left it open to be ſeiſed and appropriated 
by the firſt perſon that could enter upon it, during the life of 
ceftuy que vie, under the name of an occupant. But there was no 
right of occupancy allowed, where the king had the reverſion of 
the lands; for the reverſioner hath an equal right with any other 


man to enter upon the vacant poſſeſſion, and where 1 king's 


title and a ſubject's concur, the king's ſhall be always preferred : 

againſt the king therefore tore could be no Prior occupant, be- 
cauſe nullum tempus occurrit regi*. And, even in the caſe of a ſub- 
ject, had the eſtate pur auter vie been granted to a man and his 
| heirs during the life of ceſtuy gue vie, there the heir might, and 


ſtill may, enter and hold poſſeſſion, and is called in law a ſpecial 


occupant ; as having a ſpecial excluſive right, by the terms of the 


original grant, to enter upon and occupy this haereditas jacens, 
during the refidue of the eſtate granted : though ſome have 


thought him ſo called with no very great propriety ©; and that 


ſuch eſtate is rather a deſcendible freehold. But the title of com- 


mon occupancy is now reduced almoſt to nothing by two ſtatutes; 
the one, 29 Car. II. c. 3. which enacts, that where there is no 
ſpecial occupant, in whom the eſtate may veſt, the tenant, pur 


auter vie may deviſe it by will, or it ſhall go ta the executors and 
be aſſets in their hands for payment of debts : the other that of 
14 Geo. II. c. 20. which enacts, that it ſhall veſt not only in the. 
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IJ N. 240k. 2. 23 executors, | but, in caſe the tenant dies inteſtate, in the admi- 

6 Le wake A as niſtrators Alſo ; 3 . go in a _ of diſtribution like a chattel 
. 862 2. 6e. 2 2 intereſt. — | 1 

2 _ 4 1 ht B bett two ſtatutes the title of common occupancy is utterly 

5 en. extinct and aboliſhed : though that of ſpecial occupancy, by the 

= 0 Ae 94:45 3 E heir at law, continues to this day; ſuch heir being held to ſuc- 

_— 7 . AA ceed to the anceſtor's eſtate, not by deſcent, for then he muſt 


| nl an eſtate of inheritance, but as an occupant, ſpecially marked 
3 ee, — out and appointed by the original grant. The doctrine of com- 
. e mon occupancy may however be uſefully remembered on the fol- 
< lowing account, among others: that, as by the common law no 


IO e. — occupancy could be of incorporeal hereditaments, as of rents, 
—. PL 96 5. tithes, advowſons, commons, or the like, (becauſe, with reſpect 

to them, there could be no actual entry made, or corporal ſeiſin 

had; and therefore by the death of the grantee pur auter vie a 


* E mo of ſuch hereditaments was but. determined * ſo now, 


4 4 im likewiſe > 5 the > hereditaments would 12 be devi- 


— fable, nor or vel in the exe tors, nor go in a courſe of diſtribution. 
For the ſtatutes muſt-not be conſtrued ſo as to create any new e- 
ſtate, or to keep that alive which by the common law was deter- 
+. mined, and thereby to defer the grantor's reverſion ; but merely 
to diſpoſe of an intereſt in being, to which by law there was no 
G pes owner, and which therefore was left open to the firſt occupant. 
7 1 When there is a reſidue left, the ſtatutes give it to the executors, 
Er, inſtead of the firſt occupant; but they will not create a re- 
| wy, "he << ſidue, on purpoſe to give it the executors. They only meant to 
YE . , «&yprovide an appointed inſtead of a caſual, a certain inſtead of an 
1 Le. 2. WY 4 41 FRE ho .*_ uncertain, owner, of lands which before were nobody's ; and 
* ata hereby to ſupply this caſus omiſſus, and render the diſpoſition of 
e in all reſpects entirely uniform: this being the only inſtance 
wherein a title to a real end cauld e ever 80 e by occu- 
' pancy. fe 15 
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T Is, I fay, was the only inſtance; for I think there can be 


no other caſe deviſed, wherein there is not ſome owner of the 


land appointed by the law. In the caſe of a ſole corporation, as 
a parſon of a church, when he dies or reſigns, though there is no 
actual owner of the land till a ſucceſſor be appointed, yet there 
is a /egal, potential ownerſhip, ſubſiſting in contemplation of law ; 
and when the ſucceſſor is appointed, his appointment ſhall have 
a retroſpect and relation backwards, ſo as to entitle him to all 
the profits from the inſtant that the vacancy commenced. And, 
in all other inſtances, when the tenant dies inteſtate, and no other 
owner of the lands is to be found in the common courſe of de- 


ſcents, there the law veſts an ownerſhip in the king, or in the 


ſubordinate lord of the fee, by eſcheat. ED . 


So alſo in ſome caſes, where the laws of other nations give a 
right by occupancy, as in lands newly created, by the riſing of 
an iſland in a river, or by the alluvion or dereliction of the ſea ; 


in theſe inſtances the law of England aſſigns them an immediate 


owner. For Bracton tells us“, that if an iſland ariſe in the middle 


of a river, it belongs in common to thoſe who have lands on 


each ſide thereof; but if it be nearer to one bank than the other, 
it belongs only to him who is proprietor of the neareſt ſhore : 


' which is agreeable to, and probably copied from, the civil law *. 


Yet this ſeems only to be reaſonable, where the foil of the river 


is equally divided between the owners of the oppoſite ſhores : for 


if the whole ſoil is the freehold of any one man, as it muſt be 


| whenever a ſeveral fiſhery is claimed *, there it ſeems juſt (and fo 


D 
n 


is the uſual practice) that the eyotts or little iſlands, ariſing in any 
part of the river, ſhall be the property of him who owneth the piſ- 


cary and the ſoil. However, in caſe a new iſland riſe in the ſea, 


though the civil law gives it to the firſt occupant', yet ours gives it 
to the king®. And as to lands gained from the ſea, either by allu- 


VV | 1 Inf. 2. 1. 18. 
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N The RIGHTS BoOoOkE II. 
vion, by the waſhing up of ſand and earth, ſo as in time to make 
terra firma; or by dereliction, as when the ſea ſhrinks back below 
the uſual watermark; in theſe caſes the law is held to be, that if 
this gain be by little and little, by ſmall and imperceptible degrees, 
it ſhall go to the owner of the land adjoining. For de minimis non 
curat lex: and, beſides, theſe owners being often loſers by the 
| breaking i in of the ſea, or at charges to keep it out, this poſſible 
gain is therefore a reciprocal conſideration for ſuch poſſible charge 
or loſs. But, if the alluvion or dereliction be ſudden and conſider- 
able, in this caſe it belongs to the king : for, as the king is lord 
of the ſea, and ſo owner of the ſoil while it is covered with 
water, it is but reaſonable he ſhould have the ſoil, when the 
water has left it dry". So that the quantity of ground gained, 
and the time during which it is gaining, are what make it either 
the king's, or the ſubject's property. In the ſame manner if a 
river, running between two lordſhips, by degrees gains upon the 
one, and thereby leaves the other dry; the owner who loſes his 
ground thus imperceptibly has no remedy : but if the courſe of 
the river be changed by a ſudden and violent flood, or other haſty 
means, and thereby a man loſes his ground, he ſhall have what 
the river has left in any other place, as a recompence for this 
ſudden loſs *. And this law of alluvions and derelictions, with 
regard to rivers, is nearly the ſame in the imperial law? ;. from 
whence indeed thoſe our determinations ſeem to have been drawn 
and adopted : : but we ourſelves, as iſlanders, have applied them 
to marine increaſes ; and have given our ſovereign the prerogative 
he enjoys, as well upon the particular reaſons before-mentioned, 
as upon this other general ground of prerogative, which was for- 
merly remarked , that whatever hath no other owner is veſted 
by law 1 in the king. 
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„ Callis, 28. Adee Vol. I. pag. 289. 


of TrxinGs. 


has, © 


CHAPTER THE SEVENTEENTH. 


Or TITLE »y PRESCRIPTION. 


A TH1RD method of acquiring * property by purchaſe is 
that by preſcription; as when a man can ſhew no other 
title to what he claims, than that he, and thoſe under whom he 
claims, have immemorially uſed to enjoy it. Concerning cuſtoms, 
or immemorial uſages, in general, with the ſeveral requiſites and 
rules to be obſerved, in order to prove their exiſtence and vali- 
dity, we enquired at large in the preceding part of theſe com- 
mentaries . At preſent therefore I ſhall only, firſt, diſtinguiſh 
between cuſtom, ſtrictly taken, and preſcription ; and then ſhew, 
what ſort of ings may be preſcribed for. 


4 D, firſt, the diſtinction 3 cuſtom and preſcription is 
this; that cuſtom is properly a local uſage, and not annexed to 
any perſon; ſuch as, a cuſtom in the manor of Dale that lands 
l deſcend to the youngeſt ſon: preſcription: is merely a perſonal 
uſage; as, that Sempronius,. and his anceſtors, or thoſe whoſe eſtate 
he hath, have uſed time out of mind to have ſuch an advantage 
or privilege*. As for example: if there be a uſage in the pariſh of 
Dale, that all the inhabitants of that pariſh may dance on a cer- 
tain cloſe, at all times, for their recreation ;. (which is held © to 
be a lawful uſage) this is ſtrictly a cuſtom, for it is applied to 
the place in general, and not to any particular perſons :- but if the: 


* See Vol. I. pag. 75, &c, © Lev. 176, — 2 
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tenant, who is ſeiſed of the manor of Dale in fee, alleges that 


he and his anceſtors, or all thoſe whoſe eſtate he hath in the ſaid 


manor, have uſed time out of mind to have common of paſture 


in ſuch a cloſe, this is properly called a preſcription; for this is 


a uſage annexed to the perſon of the owner of this eſtate. All 
preſcription muſt be either in a man and his anceſtors, or in a 


man and thoſe whoſe eſtate he hath *; which laſt is called pre- 


ſcribing in a que ate. And formerly a man might, by the com- 
mon law, have preſcribed for a right which had been enjoyed by 
his anceſtors or predeceſſors at any diſtance of time, though his 
or their enjoyment of it had been ſuſpended * for an indefinite 
ſeries of years. But by the ſtatute of limitations, 32 Hen. VIII. 
c. 2. it is enacted, that no perſon ſhall make any preſcription by 

the ſeiſin or poſſeſſion of his anceſtor or predeceſſor, unleſs fuch 


ſeiſin or poſſeſſion hath been within threeſcore years next before 


ſuch e made. 


Se CONDLY, as to the ſeveral ſpecies of things which may, 
or may not, be preſcribed for: we may in the firſt place, obſerve, 
that nothing but incorporeal hereditaments can be claimed by 
preſcription ; as a right of way, a common, &c; but that no 
preſcription can give a title to lands, and other corporeal ſub- 
ſtances, of which more certain evidence may be had s. For no 
man can be ſaid to preſcribe, that he and his anceſtors have 
immemorially uſed to hold the caſtle of Arundel: for this is 
clearly another fort of title; a title by corporal ſeiſin and in- 
heritance, which is more permanent, and therefore more capable 
of proof, than that of preſcription. . But, as to a right of way, a 


common, or the like, a man may be allowed to preſcribe ; for of 


theſe there is no corporal ſeiſin, the enjoyment will be frequently 
by intervals, and therefore the right to enjoy them can depend 
on nothing elſe but immemorial uſage. 2. A preſcription mult 


4 4 Rep. 32. | | | ufucapio; (E. 41+ 3. 3.) fo called, becauſe 
* Co. Litt. 113; a man, that gains a title by preſcription, | 
f This title, of prescription, 1 was well may be ſaid u/u rem capere. 
known in the Roman law by the name of s Dr & St. dial, 1. c. 8. Finch. 132. 


* 
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always be laid in him that is tenant of the fee. A tenant for life, 


for years, at will, or a e, cannot preſcribe, by reaſon 
of the imbecillity of their eſtates b. For, as preſcription is uſage 
beyond time of memory, it is abſurd that they ſhould pretend to 
preſcribe, whoſe eſtates commenced within the remembrance of 
man. And therefore the copyholder muſt preſcribe under cover 

of his lord's eſtate, and the tenant for life under cover of the te- 
nant in fee-ſimple. As, if tenant for life of a manor would pre- 
ſcribe for a right of common as appurtenant to the ſame, he muſt 
preſcribe under cover of the tenant in fee-ſimple; and muſt plead, 
that John Stiles and his anceſtors had immemorially uſed to have 
this right of common, appurtenant to the ſaid manor, and that 
John Stiles demiſed the ſaid manor, with it's appurtenances, to 
him the ſaid tenant for life. 3. A preſcription cannot be for a 
thing which cannot be raiſed by grant. For the law allows pre- 
ſcription only in ſupply of the loſs of a grant, and therefore every 
preſcription preſuppoſes a grant to have exiſted. Thus a lord of 
a manor cannot preſcribe to raiſe a tax or toll upon ſtrangers; for, 
as ſuch claim could never have been good by any grant, it ſhall 
not be good by preſcription i. 4. A fourth rule is, that what is 
to ariſe by matter of record cannot be preſcribed for, but muſt 
be claimed by grant, entered on record : ſuch as, for inſtance, 
the royal franchiſes of deodands, felons' goods, and the like. 
Theſe, not being forfeited till the matter on which they ariſe is 


found by the inquiſition of a jury, and ſo made a matter of re- 


cord, the forfeiture itſelf cannot be claimed by any inferior title. 
But the franchiſes of treaſure-trove, waifs, eſtrays, and the like, 


may be claimed by preſcription ; for they ariſe from private con- 


tingencies, and not from any matter of record *. 5. Among 
things incorporeal, which may be claimed by preſcription, a diſ- 
tinction muſt be made with regard to the manner of preſcribing; 


that is, whether a man ſhall preſcribe in a que gate, or in himſelf | 


and his anceſtors. For, if a man preſcribes in a que Nate, (that 
is, in himſelf and thoſe whoſe eſtate he holds) nothing is claim- 


| Þ 4 Rep. 31, 32. _ Litt. 114. 
_ 1 1 Ventr. 387. 
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able by this preſcription, but ſuch things as are incident, appen- 


dant, or appurtenant to lands; for it would be abſurd to claim 
any thing as the conſequence, or appendix, of an eſtate, with 


which the thing claimed has no connexion: but, if he preſcribes 


in himſelf and his anceſtors, he may preſcribe for any thing what- 
ſoever that lies in grant ; not only things that are appurtenant, 
but alſo ſuch as may be in groſs'. Therefore a man may preſcribe, 
that he, and thoſe whoſe eftate he hath in the manor of Dale, have 
uſed to hold the advowſon of Dale, as appendant to that manor : 
but, if the advowſon be a diſtinct inheritance, and not appendant, 
then he can only preſcribe in his anceſtors. So alſo a man may 
preſcribe i in a que eftate for a common appurtenant to a manor ; 
but, if he would preſcribe for a common in groſs, he muſt pre- 
ſcribe in himſelf and his anceſtors. 6. Laſtly, we may obſerve, 
that eſtates gained by preſcription are not, of courſe, deſcendible 
to the heirs general, like other purchaſed eſtates, but are an ex- 
ception to the rule. For, properly ſpeaking, the preſcription is 
rather to be conſidered as an evidence of a former acquiſition, 
than as an acquiſition de novo: and therefore, if a man pre- 
ſcribes for a right of way in himſelf and his anceſtors, it will 
deſcend only to the blood of that line of anceſtors in whom he fo 
preſcribes ; the preſcription in this caſe being indeed a ſpecies of 
deſcent. But, if he preſcribes for it in a que Mate, it will follow 
the nature of that eſtate in which the preſcription is laid, and be 

inheritable in the ſame manner, whether that were acquired by 


deſcent or purchaſe: for my acceſſory followeth the nature of. 
it's principal. 5 


1 Lit. 5. 183. Finch. L. 104; 
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Os TITLE »y FORFEITURE. 


PORFEITURE is a puniſhment annexed by law to ſome Fi 

illegal act, or negligence, in the owner of lands, tenements, . 5 
or hereditaments; whereby he loſes all his intereſt therein, and 
they go to the party injured, as a recompenſe for the wrong which | —_ 
either he — or the en 1 with himſelf, hath ſun- | = 


tained. 5 : L 
| Land S, tenements, and hereditaments, may be forfeited i in | 2 


Rs 
> 28 g 


2 


various degrees and by various means: 1. By crimes and miſ- | . 8 
demeſnors. 2. By alienation contrary to law. 3. By non-pre- = 
ſentation to a benefice, when the forfeiture is denominated a /ap/e. 
4. By ſimony. 5. By non- performance of conditions. 6. By = 
waſte. 7. By breach of ne cuſtoms. 8. By een = 
I. Tas foundation 4 joltice of forfeitures for crimes and - 
miſdemeſnors, and the ſeveral degrees of thoſe forfeitures, propor- 2 5 
tioned to the ſeveral offences, have been hinted at in the prece- | = 
ding volume; but will be more properly conſidered, and more _ 
at large, in the fourth book of theſe commentaries. At preſent | 1 
1 ſhall only obſerve in general, that the offences which induce a a 1 
forfeiture of lands and tenements to the crown are principally r 
the followin 8 fix; 1. Treaſon. 2. Felony. 3. Miſpriſion of _ 
2 Vol. I. pag. 289. | 33 a -» 
1 teens. 3 = 


N 


4 r 

f n 
— ad a L 
7 


— 
* oy a * — om 7 * — — _=_ Pat 
r 1 7 - y - 7 * — 
4 j & "> — — 
— : g 4 * % 24 2 * 1 
ao * ſ = 4,434 8 o 8 
5 4 "ge er n A n 1 * * 2 2 2 Le, Bf 55 1 2 15 S:-'s 
n 4 — 8 « So ts 2 ye £ 3 8 1 . 1 » wh 
2 N 8 IF 2 A l 28 n 2 i = I 4 7 e * Ls * 
5 X- * * 4 * 
et 3 . 
x l > 4 * 2 * 21 * n = 3 
4 - * . * I A i p> 2 e 4 P OY 2 


N 


FT ("6 1 


De RIGHTS  Boox I. 


treaſon. 4. Praemunire. 5. Drawing a weapon on a judge, or 
ſtriking any one in the preſence of the king's principal courts of 
' juſtice. 6. Popiſh recuſancy, or non-obſervance of ctrtain laws 


enacted in reſtraint of papiſts. But at what time they ſeverally 
commence, how far they extend, and how long they endure, 
will with greater propriety be reſerved as the object of our future 
eriquiries. 

II. LanDps and tenements may be forfeited by alienation, or 
conveying them to another, contrary to law. This is either alie- 
nation in mortmarn, alienation to an alien, or alienation by parti- 
cular tenants; in the two former of which caſes the forfeiture 


ariſes from the incapacity of the alienee to take, in the latter 


from the i n of the alienor to grant. 

D Aab nme in mortmain, in mortua manu, is an alie- 
nation of lands or tenements to any carporation, ſole or aggregate, 
eccleſiaſtical or temporal. But theſe purchaſes having been chiefly 
made by religious houſes, in conſequence whereof the lands be- 


came perpetually inherent in one dead hand, this hath occaſioned 


the general appellation of mortmain to be applied to ſuch alie- 


nations, and the religious houſes themſelves to be principally 


confidered | in forming the ſtatutes of mortmain: in deducing the 
hiſtory of which ſtatutes, it will be matter of curioſity to obſerve 
the great addreſs and ſubtil contrivance of the eccleſiaſtics in elu- 
ding from time to time the laws in being, and the zeal with 
which ſucceſſive parliaments have purſued them through all their 
fineſſes; how new remedies were ſtill the parents of new eva- 
fions ; till the legiſlature at laſt, though with difficulty, hath 


8 a deciſive victory. 


— 


By the common law any man might diſpoſe of his lands to 
any other private man at his own diſcretion, eſpecially when the 
feodal reſtraints of alienation were worn away, Yet in conſe- 
quence of theſe it was always, and is ſtill, neceſlary*, for __ 


d See vol. I. pag. 467. F. N. B. 121. | 170 
| 5 rations 


* 


3 
Ch. 18. arne 269 
rations to his a licence of mortmain from the crown, to enable 
them to purchaſe lands : for as the king is the ultimate lord of 


every fee, he ought not, unleſs by his own conſent, to loſe his 


| privilege of eſcheats and other feodal profits, by the veſting of 
lands in tenants that can never be attainted or die. And ſuch li- 
cences of mortmain ſeem ta have been neceflary among the Saxons, 
above fixty years before the Norman conqueſt *. But, beſides this 
general Bosse from the king, as lord paramount of the king- 
dom, it was alſo requiſite, whenever there was a meſne or inter- 
mediate lord between the king and the alienor, to obtain his li- 
cence alſo (upon the ſame feodal principles) for the alienation of 
the ſpecific land. And if no ſuch licence was obtained, the king 
or other lord might reſpectively enter on the lands ſo aliened in 
mortmain, as a forfeiture. The neceſſity of this licence from the 
crown was acknowleged by the conſtitutions of Clarendon , in 
reſpe& of advowſons, which the monks always greatly coveted, 

as being the groundwork of ſubſequent appropriations *, Yet 


fach were. the influence and ingenuity of the clergy, that (not- 


withſtanding this fundamental principle) we find that the lar- 
geſt and moſt. conſiderable dotations of religious houſes happened 
within leſs than two centuries after the conqueſt. And (when. 


a licence could not be obtained) their contrivance ſeems to have 


been this: that, as the forfeiture for ſuch alienations accrued in 
the firſt place to the immediate lord of the fee, the tenant who 
meant to goat firſt conveyed his lands to the religious houſe,, 
and inſtantly took them back again, to hold as tenant to the mo- 
naſtery ; which kind of inftantaneous ſeifin was probably held 
not to occaſion any forfeiture: and then, by pretext of ſome. 
other forfeiture, ſurrender, or eſcheat, the ſociety entered into, 
thoſe lands in right of ſuch their newly acquired figniory, as im- 
mediate lords of the fee. But, when theſe dotations began to grow 
numerous, it was obſerved that the feodal ſervices, ordained for the: 


defence of the kingdom, were every day viſibly withdrawn; that 


the circulation of landed property from man to man began. to» 


© Selden, Jan. Angl. 1. 2. C 45. | fit. c. 2. A. D. 1164. 
* Ecclefiae de feudo domini regis non poſſunt f See Vol. I. pag. 37 3. 
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ſtagnate; ; and that the lords were curtailed of the fruits of -their 


ſigniories, their eſcheats, wardſhips, reliefs, and the like: and 
therefore, in order to prevent this, it was ordained by the ſecond 


of king Henry IIT's great charters*, and afterwards by that printed 


in our common ſtatute- books, that all ſuch aempte ſhould be 
void, and the land forfeited to _ 1 of the fee y 


Bur, as this prohibition ended caly e to lou home, 
biſhops and other ſole corporations were not included therein ; 
and the aggregate eccleſiaſtical bodies (who, fir Edward Coke 
obſerves ', in this were to be commended, that they ever had of 
their counſel the beſt learned men that they could get) found 
many means to creep out of this ſtatute, by buying in lands that 


were bona fide holden of themſelves as lords of the fee, and there- 


by evading the forfeiture ; or by taking long leaſes for years, 
which firſt introduced thoſe extenſive terms, for a thouſand or 


more years, which are now ſo frequent in conveyances. This 


produced the ſtatute de religiofs, 7 Edw. I; which provided, that 
No perſon, religious or other whatſoever, ſhould buy, or ſell, or 
receive, under pretence of a gift, or term of years, or any other 
title whatſoever, nor ſhould by any art or ingenuity appropriate 
to himſelf, any lands or tenements in mortmain; upon pain 
that the immediate lord of. the fee, or, on his default for one 
year, the lords paramount, and, in default of * of e the 


* A enter thereon a as a forfeiture. 


Tas ſera to be a ſufficient ſecurity ain all ie in 
mortmain: but, as theſe ſtatutes extended only to gifts and con- 


veyances between the parties, the religious houſes now began to ſet 
up a fictitious title to the land, which it was intended they ſhould 


have, and to n an action to recover it againſt the tenant; 


8 4, D. 1217. cap. 43. edit. Oxon. _ | 151 a autem autem de cactero terram ſuam do- 

Non licet alicui de caetero dare terram 1. mui religioſae fie dederit, et ſuper hoc convin- 
alicui domut 'religioſae, ita quod illam reſumat catur, donum ſuum penitus caſſetur, et terra 
tenendum de eadem domo ; nec liceat alicui do- illa domino ſuo illius feodi incurratur. Mag. 
mui religiaſae terram alicujus fic accipere, quad Cart. ꝙ Hen. III. c. 36. 
tradat illam ei a quo ipſam recepit tenendam: i 2 Inſt. 75. 


who, 
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who, by fraud and colluſion, made no defence, and thereby judg- 
ment was given for the religious houſe, which then recovered the 
land by ſentence of law upon a ſuppoſed prior title. And thus 
they had the honour of inventing thoſe fictitious adjudications of 
right, which are ſince become the great aſſurance of the king- 
dom, under the name of common recoveries. But upon this the 
ſtatute of Weſtminſter the ſecond, 13 Edw. I. c. 32. enacted, 
that in ſuch caſes a jury ſhall try the true right of the demand- 
ants or plaintiffs to the land, and if the religious houſe or corpo- 
ration be found to have it, they ſhall ſtill recover ſeifin; otherwiſe 
it ſhall be forfeited to the immediate lord of the fee, or elſe to the 
next lord, and finally to the king, upon the immediate or other 
lord's default. And the like proviſion. was made by the fucceed- 
ing chapter*, in caſe the tenants ſet up croſſes upon their lands 
(the badges of knights templars and hoſpitallers) in order to pro- 
tect them from the feodal demands of their lords, by virtue of 
the privileges of thoſe religious and military orders. And fo care- 
ful was this provident prince to prevent any future evaſions, that 
when the ſtatute of guia emptores, 18 Edw. I. aboliſhed all ſub- 
infeudations, and gave liberty for all men to alienate their lands. 
to be holden of the next immediate lord 8 proviſo was inſerted m 
that this ſhould not extend to authorize any kind of alienation in 


mortmain. And when afterwards the method of obtaining the 


king's licence by writ of ad quad damnum was marked out, by 
the ſtatute 27 Edw. I. ſt. 2. it was farther provided by ſtatute 
34 Edw. I. ſt. 3. that no ſuch licence ſhould be effectual, with- 
out the conſent of the meſne or intermediate lords. 


Ye T till it was found difficult to ſet bounds to eccleſiaſtical 
ingenuity: for when they were driven out of all their former 
holds, they deviſed. a new method of canyeyance, by which the 
lands were granted, not to themſelves directly, but to nominal 
feoffees to the uſe of the religious houſes ; thus diſtinguiſhing be- 
tween tlie poſſeſſion and the /e, and receiving the actual profits, 


K* cap. 33. 155 g EA m cap. 3. 
* 2 Inſt. pot. | 
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while the ſeiſin of the land remained in the nominal feoffee: who 
was held by the courts of equity (then under the direction of the 
clergy) to be bound in conſcience to account to his  ooftuy que uſe 
for the rents and emoluments of the eſtate. And it is to theſe 
inventions that our practiſers are indebted for the introduction of 
uſes and truſts, the foundation of modern conveyancing. But, 
unfortunately for the inventors themſelves, they did not long en- 
Joy the advantage of their new device, for the ſtatute 1 5 Ric. II. 
c. 5. enacts, that the lands which had been ſo purchaſed to uſes 
ſhould be amortiſed by licence from the crown, or elſe be ſold to 
private perſons ; and that, for the future, uſes ſhall be ſubje& to 
the ſtatutes of mortmain, and forfeitable like the lands them- 
ſelves. And whereas the ſtatutes had been cluded by purchaſing 
large tracts of land, adjoining to churches, and conſecrating them 
by the name of church-yards, ſuch ſubtile imagination is alſo de- 
clared to be within the compaſs of the ſtatutes of mortmain. And 
civil or lay corporations, as well as eccleſiaſtical, are alſo agen 
to be within the miſchief, and of courſe within the remedy p 
vided by thoſe falutary laws. And, laſtly, as during the 5 E 
popery lands were frequently given to ſuperſtitious uſes, though 
not to any corporate bodies; or were made liable in the hands 
of heirs and deviſees to the charge of obits, chaunteries, and the 
| like, which were equally pernicious in a well-governed ſtate as 
actual alienations in mor ain; therefore, at the dawn of the 
reformation, the ſtatute J Hen. VIII. c. 10. declares, that all fu- 
ture grants of lands for any of the purpoſes aforeſaid, if granted 
for any . term than twenty years, ſhall be void. 


Bur. during all this time, it was in the p power of the crown, 
by granting a licence of mortmain, to remit = forfeiture, ſo far 
as related to it's own rights; and to enable any ſpiritual or other 
corporation to purchaſe and hold any lands or tenements in per- 
petuity: which prerogative is declared and confirmed by the ſta- 
tute 18 Edw. III. ſt. 3. c. 3. But, as doubts were conceived at 
the time of the revolution how far ſuch licence was valid *, ſince 


4 2 Hawk. P. C. 391. 
the 


-4S 
* 


* F >: * 1 » « 
. * Poly” 1 "IS ea N 3 do 
: 7 1 n x * 
2 — 8 75 ae, PLE K re n 
W 2 4 1 2 
8 JL 7 
* * . 


* 


. the gradual de- 
1 operation of the 


ected to grant a 
in e der to regain 
their owners 


mi t in 


kk them to part 


* 


to the vicarages; 


* Stat. 1. W. & M. ſt. 2. c. 2. Stat. 2 & 3 Ann, e. 124. 
> Co. Litt. 99. I e216 4 Ins T 1 Rep. 24. e 1 


Vol. II. 1 e 


1 £ \ ** : 
1 1 22 4 * * | 8 , 7 1 p . ty pf , 6 * 
44 Pl : 6 p - 7 BY "8 | ; A 2 bo i 4 1 a 
4 : 5 5 , : . 8 * 
5 N 2 ; f N . 17 on | 75 & Eran * eee n N 
6 17 3 : "4 K wo. 8 : fy * ; s 1 * * 
a N 8 1 — 4 * * 70 1 2 7 N * N 8 7 5 5 . 5 


3 . : IST, — the, aq — he 4 "rr * 
e — — . Lack 23 3 77. . rr PER, oe . - 4 8 


2. wa 30 my. | ES ; 4 
—— — — — 4 | * . 9 1 k 8 225 1 4 EH 3 2 "4 N *, 2 7 


— nas 1255 


3 — 


[ 2 


; for or charged with any charitable. -uſes whatſoever, 
cuted in the preſence of two wit- 
of the donor, and 

fix months after it's exe- 


Dun, to 3 effect 3 
f revocation: and that 


foundation of the colleges of Eaton, Winch, and —— 
ſuch exemption was grant- 

that no college ſh I be at liberty to purchaſe 

ons, than are equal in number to one moiety of the 


daes 9 de crown. of alienated, not only on ac- 
count of his incapacity. bold 3 Which occaſions him to be 
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of the fee, of which fealty is conſtantly one ; and it tends in it's 

conſequences to defeat and deveſt the remainder or reverſion ex- 

pectant: as therefore that is put in jeopardy, by ſuch act of the 

particular tenant, it 1s but juſt that, upon diſcovery, the parti- : 

cular eftate ſhould be forfeited and taken from him, who has 

ſhewn ſo manifeſt an inclination to make an improper uſe of it. 

The other reaſon is, becauſe the particular tenant, . by granting a 

larger eſtate than his own, has by his own act determined and put . 

an entire end to his own original intereſt ; and on ſuch determi- 

nation the next taker is intitled to enter regularly, as in his re- 

mainder or reverſion. The ſame law, which is thus laid down 

with regard to tenants for life, holds alſo, with reſpect to all te- Co Z. 2.5: 2 Comes 
nants of the mere freehold, or of chattel intereſts ; but if tenant & 7-2 ev: 52 5 
in tail alienes in fee, this is no immediate forfeiture to the re- 

mainder-man, but a mere diſcontinuance (as it is called *) of the 

eſtate-tail, which the iſſue may afterwards avoid by due courſe 

of law*: for he in remainder or reverſion hath only a very re- 


mote and barely poſſible intereſt therein, until the iſſue in tail is 


extinct. But, in caſe of ſuch forfeitures by particular tenants, all 
legal eſtates by them before created, as if tenant for twenty years 
grants a leaſe for fifteen, and all charges by him lawfully made on 
the lands, ſhall be good and available in law?. For the law will 
not hurt an innocent leſſee for the fault of his leſſor ; nor permit 
the leflor, after he has. granted a good and lawful eſtate, by his 


own act to avoid it, and doſent the intereſt which he Rinfalf has 
created. 


Eu IVATL EN, both in it's nature and it's conſequences, to 
an illegal alienation by the particular tenant, is the civil crime of 
diſclaimer; as where a tenant, who holds of any lord, neglects 
to render him the due ſervices, and, upon an action brought to 
recover them, diſclaims to hold of his lord. Which diſclaimer = 
of tenure in any court of record is a forfeiture of the lands to the ' +» 
lord“, upon reaſons moſt apparently feodal. And fo likewiſe, if 


* gee Book III. | Co. Litt. 233. — 
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5 . in any court of record the particular tenant does any act which 
3 amounts to a virtual diſclaimer; if he claims any greater eſtate 
3. „„ than was granted him at the firſt infeodation, or takes upon him- 


ſelf thoſe rights which belong only to tenants of a ſuperior claſs*; 
if he affirms the reverſion to be in a ſtranger, by accepting his 
fine, attorning as his tenant, colluſive pleading, and the like“; 
ſuch behaviour amounts to a forfeiture of his particular eſtate. 


=_— 5 III. Layss is a ſpecies of forfeiture, wendy the right of 
1 preſentation to a church accrues to the ordinary by neglect of the 
patron to preſent, to the metropolitan by neglect of the ordinary, 
and to the king by neglect of the metropolitan. For it being for 
the intereſt of religion, and the good of the public, that the 
x church ſhould be provided with an officiating miniſter, the law 
= has therefore given this right of lapſe, in order to quicken the 
= patron ; who might otherwiſe, by ſuffering the church to remain 
vacant, avoid paying his eccleſiaſtical dues, and fruſtrate the pious 
Intentions of his anceſtors. This right of lapſe was firſt eſtabliſhed 
about the time (though not by the authority) of the council of 
Lateran*, which was in the reign of our Henry the ſecond, when 
the biſhops firſt began to exetciſe univerſally the right of inſtitu- 
tion to churches*. And therefore, where there is no right of in- 
5 | ſtitution, there is no right of lapſe: ſo that no donative can 3 
lapſe to the ordinary *, unleſs it hath been augmented by the | 
queen's bounty *. But no right of lapſe can accrue, when the 
original ae is in the crown ; =o 


— 


Tu term, in which the title to preſent by lapſe acerues from 
1 . che one to the other ſucceſſively, is ſix calendar months; (fol- 
—_ lowing in this caſe the computation of the church, and not the 
= - | uſual one of the common law) and this excluſive of the day of 


= | * co. Litt. ys. 2 1 1 Abr. tit. Quar. Imped. 1 * Cro. 
_ 5 | > Ibid. +45. 2.53. Jac. 518. 
| © 2 Roll. Abr. 336. pl. 10. E Stat. 1 Geo. I. ft. 2. c. 10. 
: Bracton. J. 4. tr. 2. c. 3. bd Stat. 17 Edw. II. c. 8. 2 Inſt. 273. 
| | © See pag. 23. i 6Rep. 62. Regiſtr. 42. 
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the avoidance k. But, if the biſhop be both patron and EY 
he ſhall not have a double time allowed him to collate in!“; for 
the forfeiture accrues by law, whenever the negligence has conti- 
nued fix months in the fame perſon. And alſo, if the biſhop doth 
not collate his own clerk immediately to the living, and the pa- 
tron preſents, though after the fix months are lapſed, yet his pre- 
ſentation is good, and the biſhop 1 is bound to inſtitute the patron's. 
clerk ®. For as the law only gives the biſhop this title by lapſe, 
to puniſh the patron's negligence, there is no reaſon that, if the 
biſhop himſelf be guilty of equal or greater negligence, the pa- 
tron ſhould be deprived of his turn. If the biſhop ſuffer the pre- 
ſentation to lapſe to the metropolitan, the patron alſo has the ſame 
advantage if he preſents. before the arch-biſhop has filled ap the 
benefice ; and that for the ſame reaſon. Yet the ordinary cannot, 
after lapſe to the metropolitan, collate his own clerk to the pre- 
judice of the arch-biſhop *. For he had no permanent right and 
intereſt in the advowſon, as the patron hath, but merely a tem- 
porary one; which having neglected to make uſe of during the 
time, he cannot afterwards retrieve it. But if the preſentation 
lapſes to the king, prerogative here intervenes and makes a diffe- 
rence ; and the patron ſhall never recover his right, till the king 
has ſatisfied his turn by preſentation : for nullum tempus occurrit 
regiꝰ And therefore it may ſeem, as if the church might con- 
tinue void for ever, unleſs the king ſhall be pleaſed to preſent; 
and a patron thereby be abſolutely defeated of his advowſon. But 
to prevent this inconvenience, the law has lodged a power in the 
patron's hands, of as it were compelling the king to preſent. For 
if, during the delay of the crown, the patron himſelf preſents, 
and his clerk is inſtituted, the king indeed by preſenting another 
may turn out the patron's clerk ; but if he does not, and the pa- 
tron's clerk dies incumbent, or 1s canonically deprived, the king 


hath loſt his right, which was only to the next or firſt preſenta- 


tion?. 


k 2 Inft. 361. 2 2 Roll. Abr. 368. 
: Gibſ. Cod. 769. . Dr & St. d. 2. c. 36. Cro. Car. 355. 
= 2 Inſt, 273. f ep. 28, Cro. Klin. 44+ 
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In caſe the benefice becomes void by death, or ceflion through 
plurality of benefices, there the patron is bound to take notice 
of the vacancy at his own peril; for theſe are matters of equal 
notoriety to the patron and ordinary : but in caſe of a vacancy 
by reſignation, or canonical deprivation, or if a clerk preſented 


be refuſed for inſufficiency, theſe being matters of which the bi- 


ſhop alone is preſumed to be cognizant, here the law requires 
him to give notice thereof to the patron, otherwiſe he can take 
no advantage by way of lapſe 4. Neither ſhall any lapſe thereby 
accrue to the metropolitan or to the king ; for it is univerſally 
true, that neither the arch-biſhop or the king ſhall ever preſent 
by lapſe, but where the immediate ordinary might have collated 
by lapſe, within the fix months, and hath exceeded his time : 
for the firſt ſtep or beginning faileth, ef quod non habet principium, 
non habet finem". If the biſhop refuſe or neglect to examine and 
admit the patron's clerk, without good reaſon aſſigned or notice 
given, he is tiled a diſturber by the law, and ſhall not have any 
title to preſent by lapſe ; for no man ſhall take advantage of his 
own wrong. Alfo if the right of preſentation be litigious or 
conteſted, and an aCtion be e againſt the biſhop to try the 
title, no lapſe ſhall incur till the queſtion of right be decided“. 


IV. By imony, the right of preſentation to a living is for- 
feited, and veſted pro hac vice in the crown. Simony is the cor- 
rupt preſentation of any one to an eccleſiaſtical benefice for mo- 


ney, gift, or reward. It is ſo called from the reſemblance it is 


ſaid to bear to the ſin of Simon Magus, though the purchaſing 
of holy orders ſeems to approach nearer to his offence. It was by 
the canon law a very grievous crime: and is ſo much the more 
odious, becauſe, as fir Edward Coke obſerves”, it is ever accom- 
panied with perjury ; for the preſentee is ſworn to have commit- 


ted no ſimony. However it is not an offence puniſhable in a cri- 


q 4 Rep. 75. 2 Inſt, 632. 


r Co. Eitt. 344, 345. 
5 2 Roll. Abr. 369. 


t Co. Litt. 344+ 
»-3Inſt. 156. 


minal 
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minal way at the common law“; it being thought ſufficient to 
leave the clerk to eccleſiaſtical cenſures. But as theſe did not af- 
fe& the ſimoniacal patron, nor were efficacious enough to repel 
the notorious practice of the thing, divers acts of parliament 
have been made to reſtrain it by means of civil forfeitures; which 
the modern prevailing uſage, with regard to ſpiritual preferments, 
calls aloud to be put in execution. I ſhall briefly conſider them 
in this place, becauſe they diveſt the corrupt patron of the "om 
of preſentation, an work a new W in the crown. 


'B Y the ee; 31 Elz. e. 467 it is foe e of ſimony enact 
4 that if any patron for any corrupt conſideration, by gift or 


to an ecclefiaſtical. benefice or dignity ; ſuch preſentation ſhall be 


void, and the preſentee be rendered incapable of ever enjoying 
the ſame benefice:' and the crown ſhall preſent to it for that turn 


only*. ' Alſo-by: the ſtatute 12 Ann. tat. 2. c. 12. if any perſon 
for money or profit ſhall procure, in his own name or the name 
of any other, the next preſentation to any living eccleſiaſtical, 


and ſhall. be preſented. thereupon, this is declared to be a ſimo- 


niacal contract; and the party is ſubjected to all the eccleſiaſtical 


penalties of ſimony, is diſabled from holding the wenn and. 


che weben een to the crown. 
«1 141 * r 5 op 84 3 8. To „* 


ur o theſe; ſtatutes: hay queſtions Hos: uli with 6 


to what is, and what is. not ſimony. And, among others, theſe 


points ſeem to be clearly ſettled : 1. That to purchaſe a preſen- 


tation, the living being actually vacant, is open and notorious 
ſimony !; this being expreſſly in; the face of the ſtatute. 2. That 
for a det to bargain for the next preſentation, the incumbent 
being ſick and about to die, was ſimony, even before the ſtatute. 


of queen Anne *: and now, by that ſtatute, to purchaſe, either 


in his own. name or another's,. the next bd 9900. be. 


Moor. 567 1 8 . Cro. Eltz. 788, * 914. | 
x For other penalties inflidted wy this = Hob. 165. 
fatute, ſee Book LV. 
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does not incuf any diſability or for- 
lat of fol given to pay money to charitable uſes, 
pr O- 
vided the patron or his relations be not benefited thereby ; for 
on, moving to the patron. 
in cafe of non-refidence.or ta 
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v. Tax E next kind of forfeiture are thoſe by 511i © or non- 
performance of a condition annexed to the eſtate, either expreſſiy 
by deed at it's original creation, or impliedly by law from a prin- 
ciple of natural reaſon. Both which we conſidered at 8 in a 
former qo TE 


VI. I THEREFORE now proceed to another ſpecies of forfei- 
ture, viz. by'waſte. Waſte, vaſtum, is a ſpoil or deſtruction in 
| houſes, gardens, trees, or other corporeal hereditaments, to the 
diſheriſon of him that hath the remainder or reverſion in fee- 
| en or fee tail ł. 

Wa $TE is either voluntary, which is a crime of commiſſion, 
as by pulling down a houſe; or it is permiſſive, which is a mat- 


ter of omiſſion only, as by ſuffering it to fall for want of neceſ- 


fary reparations. Whatever does a laſting damage to the freehold 


or inheritance is waſte!. Therefore removing wainſcot, floors, or | 


other things once fixed to the freehold of a houſe, is waſte v. If 
a houſe be deſtroyed by tempeſt, lightening, or the like, which 
is the act of providence, it is no waſte: but otherwiſe, if the 
houſe be burnt by the careleſſneſs or negligence of the leſſee; 


though now by the ſtatute 6 Ann. c. 3. no action will lie againſt 


a tenant for an accident of this kind, leſt misfortune be added to 
misfortune. Waſte may alſo be committed in ponds, dove-houſes, 
warrens, and the like; by ſo reducing the number of the crea- 
tures therein, that there will not be ſufficient for the reverſioner 


when he comes to the inheritance ®. Timber alſo is part of the .,, = 2. 
inheritance . Such are oak, aſh, and elm in all places: and in ,, # are Ha: E, . 


Wy (65's 


ſome particular countries, by local cuſtom, where other trees are 2 ame aur cbt. 


generally uſed for building, they are thereupon conſidered as time e of b, 


ber; and to cut down ſuch trees, or top them, or do any other 24 / 


act whereby the timber may decay, is waſte*. But underwood 


See chap. 10. pag. 15 2. n Co. Litt. 53. 


1 Litt. 53. | | . * 4 Rep. 62. $7.0 
. T'Hetl. 35. | Co. Litt. 53. 
" 4 Rep. 64. | 
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The RictnTs Book II. 
the tenant may cut down at any ſeaſonable time that he pleaſes a; 
and may take ſufficient eſtovers of common right for houſe-bote 
ct cu z unleſs. reſtrained (which is uſual) by, particular co- 
venants or exceptions The converſion of land from one ſpecies 
to another is waſte. To convert wood, meadow, or paſture, into 
arable; to turn arable, meadow, or paſture into woodland; or 
to turn arable or woodland into meadow or paſture; are all of them 
. waſte*. For, as fir Edward Coke obſerves, it not only changes 
the courſe of huſbandry, | but the evidence of the eſtate ; when 
ſuch a cloſe, which is conveyed and deſcribed as paſture, i is found 
to be arable, and e converſo. And the ſame rule is obſerved, for 
the ſame reaſon, with regard to convertin g one ſpecies of edifice 
into another, even though it is improved in it's value“. To open 
the land to fearch for mines of metal, coal, Sc, is waſte; for 
that is a detriment to the inheritance": but, if the pits or mines 
were open before, it is no waſte for the tenant to continue dig- 
ging them for his own uſe*; for it is now become the: mere an- 
nual profit of the land. Theſe three are the general heads of 
waſte,. viz. in houſes, in timber, and in land. Though, as was 
before ſaid, whatever tends to the deſtruction, or de preciating the 
— of the e, is conſidered by the law as waſte. 
"1 T. us next * 3 are 1 to * puniſhed IR —— 
ting waſte. And by the feodal law, feuds being originally granted 
for life only, we find that the rule was general for all vaſals or 
 feudatories ; % vaſallus feudum a:fepaverit, aut inſigni detrimento 
« deterius fecerit, privabitur ). But in our antient common law 
the rule was by no means fo large; for not only he that was ſei- 
ſed of an eſtate of inheritance might do as he pleaſed with it, 
but alſo waſte was not puniſhable in any tenant, fave only in three 
protons ; wn in chivalry, tenant in dower, and tenant by 


— 


4 2 Roll. Abr. 839. & 3 
Co. Litt. 1. £ 5 Rep. 12. 
* Hob. 296. 421 | * Hob. 295. 
© 1 Inft. 53. * Wright. 44. 


Y - * Cy wann " 
TOO? 4 
; * N 5 1 5 x 


Ll 2 
K. * 2 FAX » As ; . 
Rt lads : > { 
l 1 . ; : 
1 was; 2 4 : 
OY : * „ 


2, 4 By 
% i * N 1 
. 2 
Ig f * » 
- 1 
— 
* of 
4 
- i 
2 is * 0 * i 4 1 7 * ; 
"= ©» (SSL | 7 0 
Ch. 18. of TrinGs. 283 


the curteſy * ; * ; and not in tenant for life or years. And the rea- 3B 
ſon.of the diverſity was, that the eſtate of the three former was {| i 
created by the act _— the law itſelf, which therefore gave a re- 7,5 — 3 i 
medy againft them: but tenant for life, or for years, came in At 2 zo pb 
by the demiſe and leaſe of the owner of the fee, and therefore a ee. 2 

he might have provided againſt the committing of waſte by his N = , 

leflee ; and if he did not, it was his own default. But, in wn PCC - 
of the owners of the inheritance, the ſtatutes of Marlbridge® and Pres mu AY, 
Gloceſter © provided, that 'the writ of waſte ſhall not — lie 1 
againſt tenants by the law of England, (or curteſy) and thoſe in fin *+: a onthe i 
dower, but againſt any farmer or other that holds in any manner for Cb &; C 
life or years. So that, for i thy hve hundred years paſt, all tenants , .. e | 

for life or for any leſs eſtate have been puniſhable or liable to be 4 — 

impeached for waſte, both voluntary and permiſſive; unleſs their ;- [i 


leaſes be made, as ſometimes they are, without impeachment of $--. 
waſte; abſque imperitione vaſti; that is, with a proviſion or protection . 4 


ak! no man ſhall mmepetere, or ſue 5 for waſte committed. . | 


T7 Taz TOI for waſte Sten was, ”p common law and A.. Self e, * 7 * Mo 
the ſtatute of Marlbridge, only ſingle damages*; except in the caſe = A 
of a guardian, who alſo forfeited his wardſhip* by the proviſions T g. 2 . d 0 


of the great charter*: but the ſtatute of Gloceſter directs, that the 
other four ſpecies of tenants ſhall loſe and forfeit the place wherein 
the waſte is committed, and alſo treble damages, to him that 
hath the inheritance. The expreflion of the ſtatute is, he 1 
« forfeit the hing which he hath waſted ;” and it hath been de- 


termined, that under theſe words the. place is alſo included. — £22 
And if waſte be done ſparfim, or here and there, all over a Wood. r 3 
the whole wood ſhall be recovered; or if in ſeveral rooms of a 1 — 7 


houſe, the whole houſe ſhall be forfeited *; becauſe it is imprac- _ = 


ticable for the reverſioner to enjoy only the identical Places waſted, 7 
2 It was | however a doubt whether waſte © 6 Edw. I. c. + | 7 5 7 
was puniſhable at the common law in te- 4 2 Inſt. 146. | . = 
nant by the curteſy. Regiſt, 72, Bro. Abr. bid. 300. | | 5 = 
tit, waſte. 88. 2 Inſt, 301. | 9 Hen. III. c. 4. 6 _—_ 
* 2 Inſt. 299. | ' 8 2 Inſt. 303. | | | = } 
* 52 Hen, III. e. 24. Co: L. $4: * _ = 
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=—_ : | when lying interſperſed with the other. But if waſte be done only 
== s in one end of a wood (or perhaps in one room of a houſe ) if 
1 tthat can be conveniently ſeparated from the reſt, that part only 
een. is the locus vaſtatus, or thing waſted, and that only hat be for- 
a feited to the reverſioner *. 


= 


VIL.'A sEVENTH a ſpecies of forfeiture is that of copybold 
ee - eſtates, by breach of the cuſtoms of the manor. Copyhold eſtates 
are not only liable to the ſame forfeitures as thoſe which are held 


— f 
8 


= 


* * 


i forge, for treaſon, felony, alienation, and waſte ; whereupon 
3 dhe lord may ſeiſe them without any preſentment by the homage!; 
3 butt alſo to peculiar forfeitures, annexed to this ſpecies of tenure, 
—_— which are incurred by the breach of either the general cuſtoms 
; . | LY of all copyholds, or the peculiar local cuſtoms of certain parti- 
5 f cular manors. And we may obſerve that, as theſe tenements were 
ay originally holden by the loweſt and moft abject vaſals, the marks 
5 „ of feodal dominion continue much the ſtrongeſt upon this mode 
3 of property. Moſt of the offences, which occaſioned a reſump- 
. 5 ſion of the fief by the feodal law, and were denominated felb- 


= nie, per quas vaſallus amitteret feudum', ſtill continue to be 
= .  ..- ., ._ .. cauſes of forfeiture in many of our modern copyholds. As, by 
ſubtraction of ſuit and ſervice n; / dominum defervire noluerit® : 


3s 


o .. . by diſclaiming to hold of the ion. or ſwearing himſelf not his 


5 copyholder * ; /-dominum ejuravit, i. e. negavit ſe a domino feu- 


EE dum habere*: by neglect to be admitted tenant within a year and 
1 : E per annum et diem  cefſaverit i in petenda inveſtitura: by 
ö cC0ontumacy in not appearing in court after three proclamations *; 

-»* à domino ter citatus non comparuerit ©: or by refuſing, when 
8 worn of the homage, to preſent the truth according to his oath; 


| f Harv veritatem noverint, et dicant ſe neſcire, cum ſciant”. In 
"8 : 1 2 loft. 5 bh 2 Plowd. 372. 
1 | K 2 Ventr. 38. Cro. 8 Feud. I. 2. t. 24. 
0 Lk „ e , . 26. ak. 's Rep. 99. Co. Copyh. 8 57. 
1 * 3 Leon. 108. Dyer, 211. © Feud, I. 2. f. 22. 
3 a u. l 1. 1 21. 00. Copyh. 5. 57. 
3 | * Co. Copyh. F. 57. w Feud, I. 2. f. 58. 


Þ Feud. I. 2. t. 34. . 26. J. 3 


theſe, 


"3M. ha 
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theſe; and a variety of other caſes, which it is impoſſible here to 
enumerate, the forfeiture does not accrue to the lord till after 
the offences are preſented by the homage, or jury of the lord's 
court baron *; per laudamentum parium ſuorum” : or, as it is more 
fully expreſſed in another place * nemo miles adimatur de poſſeſſione 
fur beneficn, niſi convicta . guar WER laudanda * per * | 
partum Amn. 


VII. Tn E eighth and laſt Wed ada 8 FEY tene- 
ments may become forfeited, is that of bankruptcy, or the act of 
becoming a bankrupt: which unfortunate perſon may, from the 
ſeveral deſcriptions given of him in our ſtatute law, be thus de- 
fined; a trader, who ſecretes himſelf, or does certain other acts, 
ne, to defraud his creditors. | 


Wa 0 mall be ſuch a reader, or. 1 acts are ſufficient to de- 
nominate him a bankrupt, with the ſeveral connected conſequen- 
ces reſulting from that unhappy ſituation, will be better conſidered 
in a ſubſequent chapter ; when we ſhall endeavour more fully to 
explain it's nature, as it moſt immediately relates to perſonal goods 
and chattels. I ſhall only here obſerve the manner in which the 
property of lands and tenements are transferred, upon the ſup- 
poſition that the owner of them is clearly and indiſputably a 
bankrupt, and that a nn of bankrupt is awarded and 1 


ſued againſt him. 


By the ſtatute 1 OY c.7. the een for that purpoſe, 
when a man is declared a bankrupt, ſhall have full power to diſ- 
poſe of all his lands and tenements, which he had in his own 
right at the time when he became a bankrupt, or which ſhall de- 
ſcend or come to him at any time afterwards, before his debts are 
ſatisfied or agreed for; and all. lands and tenements which were 
purchaſed by him jointly with his wife or children to hjs own 


* Co. Copyh. $. 58. . n de efinienda, Du F reſne. 
J Feud. l. 1. t. ai. | 1 


* Ibid. 1. 22. yy | i ; 
| uſe, | 
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uſe, (or ſuch intereſt therein as he may lawfully part with) or 
purchaſed with any other perſon upon ſecret. truſt for his own 
uſe; and to cauſe them to be appraiſed to their full value, and to 
ſell the ſame by deed indented and inrolled, or divide them pr 

portionably amon 8. the creditors. The ſtatute expreſily include 


l not only free, but bopphold, lands: but did not extend to eſtates- 


455. 


tail, farther than for the bankrupt's life; nor to equities of re- 


demption on a mortgaged eſtate, wherein the bankrupt has no 
legal intereſt, but only an equitable reverſion. Whereupon the 
ſtatute 21 Jac. I. c. 19. enacts, chat the commiſſioners ſhall be 
impowered. to ſel] or convey, by deed: indented and inrolled, any 
lands or tenements of the bankrupt, wherein he'ſhall be ſeiſed of 
an eſtate-tail in poſſeſſion, remainder, or reverſion, unleſs the 
remainder or reverſion thereof ſhall be in the crown; and that 
ſuch fale ſhall be good againſt all ſuch iſſues in tail, remainder- 
men, and reverſioners, om the bankrupt himſelf might have 
barred by a common recovery, or other means: and that all equi- 
ties of redemption upon mortgaged eſtates, ſhall be at the diſpo- 
ſal of the commiſſioners; for they ſhall have power to redeem 


the ſame, as the bankrupt himſelf might have done, and after 


redemption to ſell them. And alſo, by this and a former act, all 
fraudulent conveyances to defeat the intent of theſe ſtatutes are 
declared void; but that no purchaſer bona fide, for a good or va- 
luable conſideration, ſhall be affected by the bankrupt laws, un- 
leſs the commiſſion be ſued forth within five years after the act 
of en eg committed. | 

'B Y virtue of theſe Raviites! a wankrupt may loſe all his real 
ate" ; which may at once be transferred by his commiſſioners 
to their aſſignees, without his participation or conſent. 


d x3Jac. I, c. 15. 


1 
f 


Cie THE NINETEENTH, 


Or TITLE BY ALIENATION. 


„ E moſt dhe aa univerkil method of acquiring a 625 
to real eſtates is that of alienation, conveyance, or pur- 
cle? in it's limited ſenſe : under which may be comprized any 
method wherein eſtates are voluntarily reſigned by one man, and 
accepted by another; whether that be effected by ſale, gift, mar- 


riage ſettlement, deviſe, or other nnn of ee e by the 
mutual conſent: on” the parties. 2 


Tuts means of taking eſtates, by alienation, is not of equal 


antiquity in the law of England with that of taking them by 
deſcent. For we may remember that, by the feodal law“, a pure 
and genuine feud could not be transferred from one feudatory 
to another without the conſent of the lord ; left thereby a feeble 
or ſuſpicious tenant might have been ſubſtituted and impoſed upon 


him, to perform the feodal ſervices, inſtead of one on whoſe abi- 


lities and fidelity he could depend. Neither could the feudatory 
then ſubject the land to his debts; for, if he might, the feodal 
reſtraint of alienation would have been eaſily fruſtrated and eva- 
ded*. And, as he could not aliene it in his lifetime, fo neither 


could he by will defeat the fucceflion, by deviſing his feud to an- 


other family; nor even alter the courſe of it, by impoſing parti- 
cular limitations, or preſcribing-an unuſual path of deſcent. Nor, 
in ſhort, could he aliene the eſtate, even with the conſent of the 
lord, unleſs he had alſo obtained the conſent of his own next ap- 


parent, or preſumptive, heir. And therefore it was very uſual in 


antient feoffments to expreſs , that the alienation was made by con- 


* See pag. 57. 


„Co. Lit. 94. Wright. 168. 
Feud. I. 1. f. 27. 
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The. Riokrs: Boon II. 
| ſent of the heirs of the feoffor ; or ſometimes for the heir apparent 
| himſelf to join with the feoffor in the grant“. And, on the other 
hand, as the feodal obligation was looked upon to be reciprocal, the 
lord could not aliene or transfer his ſigniory without the conſent of 
his vaſal : for it was eſteemed unreaſonable to ſubject a feudatory 
to a new ſuperior,” with whom he might have a deadly enmity, 
without his own approbation; or even to transfer his fealty, with- 
out his being thoroughly apprized of it, that he might know with 
certainty to whom his renders and ſervices were due, and be able 
to diſtinguiſh. a lawful diſtreſs for rent from a hoſtile ſeiſing of his 
cattle by the lord of a neighbouring clan *. This conſent of the 
vaſal was expreſſed by what was called attorning *, or profeſſing 
to become the tenant of the new lord; which doctrine of attorn- 
ment was afterwards extended to all leſſees for life or years. For 
if one bought an'eſtate with-any leaſe for life or years ſtanding out 
thereon, and the leſſee or tenant refuſed to attorn to the purchaſor, 
and to become his tenant, the grant or contract was in moſt caſes 


void, or at leaſt incom plete 4 a was ao; an On clog 
you neee be 31 ” o wrt 


"2 vr 125 8 ah feodal ſeverity fi is worn. of; _ expe- 
rience hath ſhewn, that property beſt anſwers the purpoſes of 
civil life, eſpecially in commercial countries, when it's transfer 
and circulation are totally free and unreſtrained. The road was 
cleared in the firſt place by a law of king Henry the firſt, which 
allowed a man to ſell and diſpoſe of lands which he himſelf had 
purchaſed; for over theſe __ was thought to have a more exten- 
five power, than over what had been tranſmitted to him in a 
courſe * Ara from 88 anceſtors”: a doctrine, which i is coun- 


5 M adox, F. W l ne. 31 6. 319. 427. , 7 ins acquirenti dbfringebat 3 ; idgue juſſu 
© Gilb. Ten. 75. au.Soris. D' Argentre Antig. Conſuet. Brit. 
f The ſame doQrine and the ſame deno- apud Dufreſne. i. 81 9. 820. 
mination prevailed in Bretagne. —— poſe/= s Litt. 5. 55 1. 
ſrones in Juriſdictionalibus non aliter apprebendi h Emptiones wel acquiſttiones ſuas det cui 
| Poſſe, quam per attournances er avirances, ut magis velit. Terram autem quam ei parentes 
loqui folent ; cum waſallus, ejurato prioris do- dederunt, non mittat extra cognation:m Juan. 
mini obſequio et fide, novo ſe ſacramento novo LL. Hen. I. c. 70. | 
2 — ; tenanced 


Ch. 19. of TINGS. 289 
tenanced by the feodal conſtitutions themſelves) : but he was not 
allowed to ſell the whole of his own acquirements, ſo as totally to 
difinherit his children, any more than he was at liberty to aliene 
his paternal eſtate ', Afterwards a man ſeems to have been at li- 
berty to part with all his own acquiſitions, if he had previouſly 
purchaſed to him and his affigns by name; but, if his gn, were 
not ſpecified in the purchaſe deed, he was not empowered to 


aliene*: and alſo he might part with one fourth of the inherit- 


ance of his anceſtors without the conſent of his heir. By the 
great charter of Henry III”, no ſubinfeudation was permitted of 


part of the land, unleſs ſufficient was left to anſwer the ſervices 
due to the ſuperior lord, which ſufficiency was probably inter- 
preted to be one half or moiety of the land. But theſe reſtric- 
tions were in general removed by the ſtatute of quia emprores *, 
whereby all perſons, except the king's tenants in capite, were left 


at liberty to Aliene all or any part of their lands at their own diſ- 


cretion?. And even theſe tenants in capite were by the ſtatute 
1 Edw. III. c. 12. permitted to aliene, on paying a fine to the 
king %. By the temporary | ſtatutes 11 Hen. VII. c. 3. and 
3 Hen. VIII. c. 4. all perſons attending the king in his wars were 
allowed to aliene their lands without licence, and were relieved 
from other feodal burdens. And, laſtly, theſe very fines for alie- 
nations were, in all caſes of freehold tenure, entirely aboliſhed by 
the ſtatute 12 Car. II. c. 24. As to the power of charging lands 
with the debts of the owner, this was introduced ſo early as ſta- 
tute Weſtm. 2. which ſubjected a moiety of the tenant's lands 


to executions, for debts recovered by law; as the whole of them 


was likewiſe ſubjected to be pawned in a ſtatute merchant by the 


ſtatute de mercatoribus, made the ſame year, and in a ſtatute ſtaple 


by ſtatute 27 Edw. III. c. 9. and in other ſimilar recognizances 
J Feud, I. 2. . 39. . 1 Mirr. 26d. 
i Si queſtum tantum habuerit is, gui partem u 9 Hen. III. c. 32. 

terrace ſuae donare voluerit, tunc guidem hoc ei = Dalrymple of feuds, 95- 

licet; ſed non totum queſtum, quia non poteſt filium 18 Edw. I. c. 1. 

ſuum haeredem exhaeredare. Glanv. J. 7. c. 1. See pag. 72. 

* Mirr. c. 1. f. 3. This is alſo borrowed 2 Inſt. 67. 

from the feodal law. Feud. 1, 2. f. 48. 13 Edw. I. c. 18. 

Vo L. II. 0 Nn 
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by ſtatute 23 Hen. VIII. c. 6. And, now; the whole of them is 
not only ſubject. to be pawned for the debts of the owner, but 
- likewiſe to be abſolutely d for the benefit of trade and com- 


N 


by the ſe tutes nkruptcy. The reſtraint of de- 
v wifng lands 77 will, except in ſome places by , 
laſted longer ; that not bein removed, till the abolition 
of the military Fraures, The doctrine of attornments continued 
ſtill later than a e reſt, and became extremely trouble- 
ſome, though many methods were invented to evade them; till, 
at laſt, they wer nade no Io. 
c. 16. and 11 Geo. I. c. 19. 


- 


Ix examining the nature of a enation, let us firſt enquire, 
brichy, TY may aliene and to whom; and then, more largely, 
e, or the ſeveral modes of conveyance. 
I. Wu o may aliene, and om; or, in other words, who 
is capable of conyeping un 1 of 2 And herein we 
ijder rather an capacity, of the ſeveral 
ties: for all perſons 22 prima facie, capable both 
of conyeying and pure 3 — 5 the law has laid them under 
iſabilites. But, if a man has only in him the right 
of either poſſeſſion or property, he cannot convey it to any other, 
leſt pretended titles might be ed to great men, OY juſ- 
tice might be trodden down, and the weak »pprefied *. Yet re- 
yerfions and yeſted-remainders may be. 
ſeſſion of the particular tenant is the poſſeſſion of 5g: in reverſion 
or remainder : but contingencies, and mere poſſibilities, though they 
may be releaſed, or deviſed by will, or may pals. to the heir or 
executor, yet cannot (it hath been ſaid) be aff gned to a 


unleſs coupled with ſome preſent intereſt ſ. 


PERSON s attainted of treaſon, felony, and praemunire, are 
incapable of e conveying, from the time of the offence committed, 


* F 
1 7 


* Co. Litt. 214. e 5 8 Sbepparc'e tonchſione. 238, 2395 323. 
| | | 11 Mod, 152. 1P. W.. 574 Stra. 132. 
. e.. G17: provided 
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Ch. 19. of TRINOS. 291 
provided attainder follows : for fuch conveyance by them may 
tend to defeat the king of his forfeiture, of the lord of his eſ- 
cheat. But they may purchaſe for the benefit of the crown, or 
the lord of the fee, though they are difabled to hold: the lands 
fo purchaſed, if after attainder, being ſubje& to immediate for- 
feiture 3 if before, to eſcheat as well as forfeiture, according to 
the nature of the crime. Sv alſo corporations, religious or 
ethers, may purchaſe lands; yet, utileſs they have a licence to 
hold in mortmain, they cannot retain ſuch purchaſe ; but it ſhall 
be forfeited to the lord of the fee. 
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Ip tors and perſons of nonſane memory, infants, and per- 
ſons under dureſs, are not totally diſabled either to convey or 
purchaſe, but /ub modo only. For their conveyances and purchaſes 
are voidable, but not actually void. The king indeed, on behalf 
of an idiot, may avoid his grants of other acts . But it hath been 
ſaid, that a n compos himfelf, though he be after würds brought to 
a right mind, ſhall not be permitted to allege his own inſanity in 
order to avoid ſuck grant: for that no mam ſhall bs allowed to 
ſtultify Hiefifelf; of plead his own diſability. The progreſs of this 
notion is ſoarewhat curious. In the tithe of Bdward I, in com- 
for was à ſufficient plex to avoid a man's own bond: and there 
is a writ in the regiſter? for the alienor himſelf to recover lands 
alietie# by kim during his infanity ; dum fiit non compos mentis 
ſuns, ut ditit, Fe. But wdet Edward HI a ſeruple began to ariſe, 
whether a man ſhould be permitted to Semi himfelf; by plead- 
ing his own inſanity* : and, afterwards, a defendant in afliſe Be 
having: pleaded & releaſe by the phitiftiff fines the laſt continuance, 
to which the plaintiff replied (ore tenus, as the fnanner then was) 
that he was out of his mind when he gave it, the court adjourned = = 
the aſſiſe; doubting, whether as che plaintiff was ſane both then | _ 
and at the commencement of the ſuit, he ſhould be permitted 1 
to plead an intermediate deprivation of reaſon; and the queſtion 
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Was aſked, how he « came to remember the releaſe, if out of his 
ſenſes when he gave it *. Under Henry VI-this way of reaſoning 
(that a man ſhall not be allowed to diſable himſelf, by pleading 
his own incapacity, becauſe he cannot know what he did under 
ſuch a ſituation) was ſeriouſly adopted by the judges in argu- 
ment?; ; upon a queſtion, whether the heir was barred of his right 
of entry by the feoffment of his inſane anceſtor. And from theſe 
looſe authorities, which Fitzherbert does not ſcruple: to reject as 
being contrary to reaſon*, the maxim that a man ſhall not ſtultify 
himſelf hath been handed down as ſettled law“: though later 
opinions, feeling the inconvenience of the rule, have in many 
points endeavoured to reſtrain it *. And, clearly, the next heir, 
or other perſon intereſted, may, after the death of the idiot or 
non compos, take advantage of his incapacity and avoid the grant*, 
And ſo too, if he purchaſes under this diſability, and 4 not 
afterwards upon recovering his ſenſes agree to the purchaſe, his 
heir may either waive or accept the eſtate at his options. In like 
manner, an infant may waive ſuch purchaſe or conveyance, when 
he comes to full age; or, if he does not then actually agree to 
it, his heirs may waive it after him*. Perſons alſo, who purchaſe 
or convey under dureſs, may affirm or avoid ſuch tranſaction, when- 
ever the dureſs, is ceaſed. For all theſe are under the protection 
of the law; which will not ſuffer them to be impoſed upon, 
through the imbecillity of their preſent condition; ſo that their 
acts are only binding, in caſe they be afterwards agreed to, when 
ſuch RK ceaſes. n eo 
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IT E \ aſe of; a e is ſomewhat Aden She may 
1 an eſtate without the conſent of her huſband, and the 
conveyance is good during the coverture, till he avoids it by ſome 
5 4 d i difſent*, And, though he does nothing. to avoid 
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of Taixcs, 93 —_— 
it, or even if he actually conſents, the feme-covert herſelf may, = 
after the death of her huſband, waive or diſagree to the ſame : Foes _ 
nay, even her heirs may waive it after her, if ſhe dies before - 8 
her huſband, or if in her widownood ſhe does nothing to expreſs N 
her conſent or agreement. But the conveyance or other contract e —_ 
of a feme-covert (except by ſome matter of record) is abſolutely __ _ 
void, and not merely voidable*; and therefore cannot be af- * —_— 
firmed or made good by any ſubſequent agreement. e © 


n Tu x caſe of an alien born is alſo peculiar. For he may pur- 
chaſe any thing; but after purchaſe he can Hold nothing, except 
a leaſe for years of a houſe for convenience of merchandize, in 
caſe he be an alien-friend : all ather. purchaſes (when found by 
an inqueſt of * being e forfeited to the * 8 


Par18 8, laſtly, and perſons 2 the popiſn religion, ä 
are by ſtatute 11 & 12 W. III. c. 4. diſabled to purchaſe any lands, 1 
rents, or hereditaments; and all eſtates made to their uſe, or in. 
truſt for them, are void. But this ſtatute is conſtrued to extend, 
only to papiſts above the age of eighteen ; ſuch only being abſo- 
lutely diſabled to purchaſe : yet the next proteſtant heir of a pa- 
piſt under eighteen ſhall have the profits, during his life ; unleſs 3 
he renounces his errors within the time limited by law *. 1 

l. We are next, but principally, to enquire, /ow a man may 0 
aliene or convey; which will lead us to conſider the ſeveral modes, | 1 
of ene. | 8 

2 | | | | BY 

I N e of the ics of preperty, or the givin 98 a © _ 
ſeparate right by the law of ſociety to thoſe things which by the r 
law of nature were in common, there was neceſſarily ſome means 1 1 
to be deviſed, whereby that ſeparate right or excluſive property _—_ 
ſhould be ori iginally acquired; which, we. have more than once 1 

ü obſerved, was that of occupancy or. firſt poſſeſſion. But this Þoſ 1 

1 2 | | 2 Co. Lirt. 2. =_ 

= Perkins. 5. 154. 1 Sid, 120, F. WW. 354. 


ſeſſion, 
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. "when once gained, was alſo neceſſarily to be continued; 
or elſe, upon one man's dereliction of the thing he had ſeiſed, it 
would again become common, and all thoſe miſchiefs and con- 
tentions would enſue, which property was introtluced to prevent. 
For this purpofe therefore, of continuing the poſſeſſion, the mu- 

. Hicipal law has eſtabliſhed deſcents and. alienations : the former to 
*contifinghe poſſeſſion in the heirs of the proprietor, after his 
involuntary dereliction of it by his death; the latter to continue 
it in thoſe perſons, to whom the proprietor, by his own voluntary 
ad, ſhathchooſe to relinquiſh it in his lifetime. A tranſlation, 
or transfer, of property being thus admitted by law, it became 
neceflary that this transfer ſhould be ptoperly evidenced : in or- 
der to prevent diſputes, either about the fact, as whether there 
was any transfer at all; or concerning the petſons, by whom and 
to whom it was transferred; or with regard to the ſubjectmatter, 
as what the thing transferred conſiſted of; or, laſtly, with rela- 
tion to the mode and quality of the transfer, as for what period 
time (or, in other words, for what eftate and intereſt) the 

| lens: was made. The legal evidences. of this tranſlation of 
the common afſurances of the kingdom; where- 


by every man's eſtate is aſſured to him, and all controverſies, 
doubts, and difficulties are either prevented or removed. 


— 


— 
- 


Buy matter 
h is an aſſurance tranſacted between two 
or more private [parks in puis, in the country; that is (accord- 
ing to the old common law) upon the very ſpot to be transferred. 
2. By matter of record, or an aſſurance tranſacted only in the 
ing's public courts of record. 3. By ſpecial caſtor, obtaining 
in- ſome particular Py, and relating only to ſome particular 
eie. erty. Which three arv ſuch as take effect during 
y conveying or aſſuring. 4. The fourth takes 
is death; 'and that is by deviſe, contained in 

t. Wo thall treat of each in it's order. 


295 | 
CHAPTER THE TWENTIETH, _ 1 
Oz ALIENATION BY DEED. | = 


N treating of deeds I ſhall conſider, firſt, their general nature; . 

and, next, the ſeveral ſorts or kinds of deeds, with their re- _—_ 
ſpeQive incidents. And in explaining the former, I ſhall examine, _ 
firſt, what a deed is ; ſecondly, it's requiſites ; and, thirdly, how | _ 
it may be avoided. * 5 . 1 1 


— « PRE. : 
2 * 2 17 


JJC re T7 


the parties. It is ſometimes called a charter, carta, from | 5 "MM 


it's materials; but moſt uſually, when applied to the tranſactions _ 1 ö 
of private ſubjects, it is called a deed, in Latin factum, xar Yom, : 


becauſe it is the moſt ſolemn and authentic act that a man can. 1 1 

poſſibly perform, with relation ta the diſpoſal of his property 1 
and therefore a man ſhall always be Mopped by his own deed, or 1 
not permitted to aver or prove any thing in contradiction to what 1 
he has once ſo ſolemnly and deliberately avowed *. \ If n deed be bf ; 


made by more parties than one, there ought to be regularly as ID 
many copies of it as there are parties, and each ſhould be cut or 
indented (formerly in acute angles inflar dentium, but at preſent in 1 | 
a waving line) on the top or fide, to tally or correſpond with the 
other; which deed, fo made, is called an indenture. Formerly, | | 
when deeds were more conciſe than at. preſent, it was uſual to 3 
write both parts on the ſame piece of parchment, with ſome word 
or letters of the alphabet written between them; through which | 
the parchment was cut, either in a ſtrait or indented line, in ſuch 

* Co. Litt. 171, | '-  BYewd 424. 1 5 ; 
a man- 
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The RIGHTS Boo II. 
a manner as to leave half the word on one part and half on the 
other. Deeds thus made were denominated Jyngrapha by the ca- 
noniſts©; and with us chirographa, or hand-writings* ; the word 
cirographum or cyrographum being uſually that which was divided 
in making the indenture: and this cuſtom is ſtill'preſerved in 

making out the indentures of a fine, whereof hereafter. But at 
length indenting only has come into uſe, without cutting through 
any letters at all ; and it ſeems at preſent to ſerve for little other 
purpoſe, than to give name to the ſpecies of the deed. When 
the ſeveral parts of an indenture are interchangeably executed by 
the ſeveral parties, that part or copy which is executed by the 
grantor is uſually called the original, and the reſt are counterparts: 
though of late it is moſt frequent for all the parties to execute 
every part; which renders them all originals. A deed made by 


one party only is not indented, but polled or ſhaved quite even; 


and is therefore called a deed-poll, or a ſingle —— -: 

II. Wx are in the next place to conſider the requifites of a 
deed. The firſt of which is, that there be perſons able to con- 
tract and be contracted with, for the purpoſes: intended by the 
deed ; and alſo a thing, or ſubje& matter to be contracted for; 


all which muſt be expreſſed by ſufficient names . 80 as in every 


grant there muſt be a grantor, a grantee, and a thing granted ; 
in every leaſe a leſſor, a leſſee, and a thing demiſed. 
SECONDLY ; the deed muſt be founded upon good and ſuf- 
ficient confideration. Not upon an uſurious contracts; nor upon 
fraud or colluſion, either to deceive purchaſors bona fide, , or juſt 
and lawful creditors*; any of which bad: conſiderations will va- 
cate the deed. A deed alſo, or other grant, made without any 


conſideration, is, as it were, of no effect; for it is conſtrued to 
enure, or to be effectual, only to the uſe of the grantor himſelf*. 


2 Lyndew. J. 1. ft. 10. e. I. - f i g Stat. 13 Eliz. c. 8, : | OS a 
4 Mirror. c. 2. 5. 27. * Stat. 27 Eliz. c. 4. 15 
bid. Litt. 5. 371, 372. 1 Stat. 1 3 Eliz. c. 5. 

f Co. Litt. 35, 4 a, * Park. $6533» | 
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Ch. 20ũ. of TRHIN GS. 297 
The conſideration may be either a good, or a valuable one. A good 
conſideration is ſuch as that of blood, or of natural love and af- 
fection, when a man grants an eſtate to a near relation; being 
founded in motives of generoſity, prudence, and natural duty : 
a valuable conſideration is ſuch as money, marriage, or the like, 
which the law eſteems an equivalent given for the grant'; and is 
therefore founded in motives of juſtice. Deeds, made upon good 
conſideration only, are conſidered as merely voluntary, and are fre- 
quently ſet aſide in favour of creditors, and bona fide purchaſors. 


Tur Rp; the deed muſt be written, or I preſume printed; 
for it may be in any character or any language; but it muſt be 
upon paper, or parchment. For if it be written on ſtone, board, 
linen, leather, or the like, it is no deed”. Wood or ſtone may 
be more durable, and linen leſs liable to raſures; but writing on 
paper or parchment unites in itſelf, more perfectly than any other = 
way, both thoſe deſirable qualities: for there is nothing elſe fo > 
durable, and at the ſame time ſo little liable to alteration; nothing * 
fo ſecure from alteration, that is at the ſame time ſo durable. It 
muſt alſo have the regular ſtamps, impoſed on it by the ſeveral 
ſtatutes for the increaſe of the public revenue; elſe it cannot be 
given in evidence. Formerly many conveyances were made by 
parol, or word of mouth only, without writing; but thjs giving 
a handle to a variety of frauds, the ſtatute 29 Car. II. c. 3. enacts, 
that no leaſe or eſtate in lands, tenements, or hereditaments, (ex- 
cept leaſes, not exceeding three years from the making, and 
whereon the reſerved rent is at leaſt two thirds of the real value) 
ſhall be looked upon as of greater force than a leaſe or eſtate at 
will; unleſs put in writing, and ſigned by the party granting, or 
his agent lawfully authorized in writing. 


FoURTHLY the matter written muſt be /egally and orderly 
ſet forth: that is, there muſt be words ſufficient. to ſpecify the 
agreement and bind the parties: which ſufficiency muſt be left to 
es. 5 1 % 3 . | | 

© 0 9 5 5 = Co. Litt, 229. F. N. B. 122. 
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298 ; The RIGHTS Book II. 
the courts of law to determine *. For it is not abſolutely neceſ- 
fary in law, to. have all the formal parts that are uſually drawn 
out in deeds, ſo as there be ſufficient words to declare clearly and 
legally the- party's meaning. But, as theſe formal and orderly 
parts are calculated to convey that meaning in the cleareſt, diſ- 
tincteſt, and moſt effectual manner, and have been well conſidered 
and ſettled by the wiſdom of ſucceſſive ages, it is prudent not to 

_ depart from them without good reaſon or urgent neceſſity; and 

therefore I will here mention them. in their uſual * order. 


1. THE premiſes may be uſed to ſet forth the number and 
names of the parties, with their additions or titles. They alſo con- 
tain the recital, if any, of ſuch deeds, agreements, or matters 
of fact, as are neceſſary to explain the reaſons upon which the 
preſent tranſaction is founded : and herein alſo. is ſet down the 
- conſideration upon which the deed is made. And then follows 
the certainty of the grantor, grantee, and thing granted“. 


2. 3. NexT come the habendum and tenendum 1, The office 
of the habendum is properly to determine what eſtate or intereſt is 
granted by the deed : though this may-be performed, and ſome- 


times ay in the premiſes. In which caſe the habendum 

_cannot*/eſſen, but it may enlarge, the eſtate granted in the pre- 

miſes; as if a grant be «© to A and the heirs of his body” in the 

premiſes, habendum to him and his heirs for ever, here A has 

an eſtate-tail, and a fee- ſimple expectant thereon*. But had it 

| been in the premiſes '«* to him and his heirs,” habendum * to him 
AE. /SF- and the heirs of his body,” the habendum would be utterly 
2 2 *yoid*; for the larger and more beneficial eſtate is veſted in him 

F before the habendum comes, and ſhall not afterwards be narrowed, 

"4 2,7» or deveſted, by it. The tenendum, and to hold,” is now of very 

244 owt little uſe, and is only kept in by cuſtom. It was ſometimes for- 
. = merly uſed to fignify the tenure, by which the was 


4. A 

A Co. Litt. 225. | | — Iid. 1 Bll 
Ii. 6. . » Oo. Litt. 2. 
? See appendix, Ne. 2. f. 2. pag. v. f 
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to be holden; viz. <« tenendum per Aer vitium militare, i in burgagio, 
« in libero ſocagio, &c.” But, all theſe being now reduced to free 
and common ſocage, the tenure is never ſpecified. Before the ſta- 
tute of quia emptores, 18. Edw. I. it was alſo ſometimes uſed to 
denote the lord of whom the land ſhould be holden; but that 
ſtatute directing all future purchaſers to hold, not of the imme- 
diate grantor, but of the chief lord of- the fee, this uſe of the 
tenendum hath been alſo antiquated ; though. for a long time after 
we find it mentioned in antient charters, that the tenements ſhall 


be holden de-capitalibus dominis feodi © : but, as this expreſſed no- 


thing more than-the ſtatute had already pode n it gradually 
grew out of _ ; „„ io els Be FS — 


4. NexT W the terms or Ripulations if any, upon which 


the grant is made: the firſt of which is the reudendum or reſer- 
vation, whereby the grantor doth create or reſerve ſome new thing 


to himſelf out of what he had before granted. As ges rendering 
« therefore yearly the ſum of. ten ſhillings, or a-pepphr: corn, or 


« two days ploughing, or the like .“ This render, reditus, rea 
turn, or rent, under the pure feodal ſyſtem conſiſted, in chivalry, 
principally of military ſervices ; in villenage, of the moſt ſlaviſn 


offices ; and, in ſocage, it uſually conſiſts of money, though it 


may conſiſt of ſervices ſtill, or of any other certain profit ®. To 
make a reddendum good, if it be of any thing newly created by 
the deed, the reſervation muſt be to the grantors, or ſome, or 
one of them, and not to any ſtranger to the deed *. But if it be 
of antient ſervices or the like, annexed to the land, then the 
reſervation may be. to the lord of the fee. 

5. ANOTHER of the terms upon hich a grant may be made 
is a condition; Which is a clauſe of contingency, on the happen- 


ing of which the eſtate granted may be defeated ; as provided 


( always, that if the mortgagor ſhall pay the mortgagee 500 J. 


y Append. No. . Madox. Formul. paſſim. * Plowd. 13. 8 Rep. 71. 
* Append. No. II. 6. 1. pag. iti, 'Y Append, Ne. I. pag. i. 
» See pag. 41. | 5 8 . 
90 2 
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upon ſuch a day, the whole eſtate — ſhall 1 determine ; * 
and the like. | 


6. NexrT may Siler the clauſe of warranty; whereby the 
grantor doth, for himſelf and his heirs, warrant and ſecure to the 
grantee the eſtate ſo granted *. By the feodal conſtitution, if the 


vaſal's title to enjoy the feud was diſputed, he might vouch, or 


call, the lord or donor to warrant or inſure his gift ; which if he 
failed to do, and the vaſal was evicted, the lord was bound to 
give him another feud of equal value in recompenſe . And fo, 
by our antient law, if before the ſtatute of quia emptores a man 
enfeoffed another in fee, by the feodal verb dedi, to hold of him- 
_ and his heirs by certain ſervices ; the law annexed a war- 

anty to this grant, which bound the feoffor and his heirs, to 
_ the ſervices (which were the conſideration and equivalent 
for the gift) were originally ſtipulated to be rendered ©. Or if a 
man and his anceftors had immemorially holden land of another 
and his arfteſtors by the ſervice of homage (which was called 
bomage auncgſtrel) this alſo bound the lord to warranty“; the 
homage being an evidence of ſuch a feodal grant. And, upon a 
ſimilar principle, in caſe, after a partition or exchange of lands 
of inheritance, either party or his heirs be evicted of his ſhare, 
the other and his heirs are bound to warranty ©, becauſe they 


enjoy the equivalent. And fo, even at this day, upon a gift in 
tail or leaſe for life, rendering rent, the donor or leſſor and his 


heirs (to whom the rent is payable) are bound to warrant the 


title * But in a feoffment in fee by the verb dedi, ſince the ſta- 


tute of quia emptores, the feoffor only is bound to the implied 
warranty, and not his heirs*; becauſe it is a mere perſonal con- 
tract on the part of the feoffor, the tenure (and of courſe the an- 
tient ſervices) reſulting back to the ſuperior lord of the fee. And 
in other forms of OP. gradually introduced ſince that ſta- 


* Append. No. II. 8. 2. pag. vill, 1 $. 143. 
2 1hid. No. I. pag. i. 195 Co. Litt. 174, 
> Feud, I. 2. t. 8, & 25. f Ibid. 384. 


© Co. Litt. 384. | b Ibid. © 
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tute, no warranty whatſoever is implied“; they bearing no ſort 
of analogy to the original feodal donation, And therefore in ſuch 
caſes it became neceſſary to add an expreſs clauſe of warranty, to 
bind the grantor and his heirs; which is a kind of covenant real, 
and can only be created by the verb warrantiza or warrant *. 


Tu xs x expreſs warranties were introduced, even prior to the 
ſtatute of quia emptores, in order to evade the ſtrictneſs of the 
feodal doctrine of non- alienation without the conſent of the heir. 
For, though he, at the death of his-anceſtor, might have entered 


on any tenements that were aliened without his concurrence, yet, 


if a clauſe of warranty was added to the anceſtor's grant, this. 
covenant deſcending upon the heir inſured the grantee ; not ſo 
much by confirming his title, as by obliging ſuch heir to yield 


him a recompenſe in lands of equal value: the law, in. favour of 


alienations, ſuppoſing that no anceſtor would wantonly difinherit 


his next of blood *; and therefore preſuming that he had re- 


ceived a valuable conſideration, either in land, or in money which 
had purchaſed land, and that this equivalent deſcended to the 
heir together with the anceſtor's warranty. So that when either 
an anceſtor, being the rightful tenant of the freehold, conveyed 
the land to a ſtranger and his heirs, or releaſed the right in fee- 
ſimple to one who was already in poſſeſſion, and ſuperadded a 
warranty to his deed, it. was held that ſuch warranty not only 


bound the warrantor himſelf to protect and aſſure the title of the 


warrantee, but it alſo bound his heir: and this, whether that 


warranty was /ineal, or collateral to the title of the land. Lineal 


warranty was where the heir derived, or might by poſſibility have 
derived,. his title to the land warranted, either from or. through 
the anceſtor who made the warranty ; as, where a father, or an 
elder ſon in the life of the father, releaſed to the diſſeiſor of ei- 
ther themſelves or the grandfather, with warranty, this was lineal 
to the younger ſon l. Collateral warranty was where the heir's. 
title to the land neither was, nor could have been, derived from 


Co. Litt. 102. ? | E Co. Litt. 373. 
> Litt. 5. 733. 1 Litt. 5, 703. 706. 707. 
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1 r the warranting anceſtor; as, where a younger brother releaſed 


to his father's diſſeiſor, with warranty, this was collateral to. the 
elder brother ®. But where the very conveyance, to which the 
warranty was annexed, immediately followed a diſſeiſin, or ope- 
rated itſelf as ſuch (as, where a father tenant for years, with 
remainder to his ſon in fee, aliened in fee- ſimple with warranty) 


_ Rt this, being in it's original manifeſtly founded on the fort or wrong 
1 of the warrantor hirgfelf, was called a warranty commencing by 


Aiſſeiſin; and, being too palpably injurious to be ſupported, was 
not binding upon any heir of ſuch tortious warrantor *. 


I both lineal and collateral warranty, the obligation of the 
heir (in caſe the warrantee was evicted, to yield him other lands 
"= in their ſtead) was only on condition that he had other ſuf- 
= WEE ficient lands by deſcent from the warranting anceſtor ®. But 
4 | though, without aſſets, he was not hound to inſure the title of 
another, yet, in caſe of lineal warranty, whether aſſets deſcended 
or not, the heir was perpetually barred from claiming the land 
himſelf; for, if he could ſucceed in ſuch claim, he would then 
gain aſſets by deſcent (if he had them not before) and muſt fulfil 
the warranty of his anceſtor : and the ſame rule? was with leſs 
juſtice adopted alſo in reſpect of collateral warranties, which like- 
wiſe (though no aſſets deſcended) barred the heir of the warrantor 


In from claiming the land by any collateral title; upon the preſump- 
5 | tion of law that he might hereafter have aſſets by deſcent either 


from or through the ſame anceſtor. The inconvenience of this 
latter branch of the rule was felt very early, when tenants by the 


bs 5 curteſy took upon them to aliene their lands with warranty; 
1 which collateral warranty of the father deſcending upon his ſon 
EXE | (ho was the heir of both his parents) barred him from claim- 


ing his maternal inheritance :. to remedy which the ſtatute of 


3 Ilcceſter, 6 Edw. I. c. 3. declared, that ſuch warranty ſhould 
—_ - be no bar to the ſon, unleſs aſſets deſcended from the father. It 
— was afterwards attempted in 50 Edw. III. to make the ſame pro- 
# 5 My Do. ; | m Litt. F. 705. 707. —.— © Co, Litt. 102. 

=” u bid. F. 698. 702. VL P Litt. 5. 711.712, . 
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viſion univerſal, by enacting that no collateral warranty ſhould 
be a bar, unleſs where aſſets deſcended from the ſame anceſtor; 
but it then proceeded not to effect. However, by the ſtatute 
11 Hen. VII. c. 20. notwithſtanding any alienation with warranty 
by tenant in dower, the heit of the huſband is not barred, though 
he be allo heir to the wife. And by ſtatute 4 & 5 Ann. c. 16. 

all warranties by any tenant for life ſhallgbe void againſt thoſe in 
remainder or reverſion ; and all collateralWarranties by any an- 
ceſtor who has no eſtate of inheritance in poſſeſſion ſhall be void 


againſt his heir. By the wording of which laſt ſtatute it ſhould = 

| ſeem, that the legiſlature meant to allow, that the collateral war- „ _ 
ranty of tenant in tail, deſcending (though without aſſets) upon | „ RR 
a remainder-man or reverſioner, ſhould {till bar the remainder or e 


reverſion. For though the judges, in expounding the ſtatute de A 2 3 x | 
donis, held -that, by analogy to the ſtatute of Gloceſter, a lineal wy 


warranty by the tenant in tail without aſſets ſhould not bar the 
iſſue in tail, yet they held ſuch warranty with aſſets to be a ſuf- ... 
ficient bar* : which was therefore formerly mentioned * as one of _ 
the gs whereby an eſtate tail might be deſtroyed ; it being in- 55 5 
| deed nothing more in effect, than exthanging the lands entailed | 
for others of equal value. They alſo held that collateral warranty, *ie- ee, 2464 
was not within the ſtatute de donis; as that act was principallya = 
intended to prevent the tenant in tail from diſinheriting his own A 22 
iſſue: and therefore collateral warranty (though without ALS 57 5 
- was allowed to be, as at common law, a ſufficient bar of- chef # 
eſtate-tail and all remainders and reverſions expectant thereon * — . Aer ecrt%, 
And fo it ſtill continues to be, notwithſtanding the ſtatute of A .. A ot 
queen Anne, if made by tenant in tail in poſſeſſion: who there- . | 
fore may now, without the forms of a fine or recovery, in ſome . 
caſes make a good conveyance in fee-ſimple, by ſuperadding a 
warranty to his grant; which, if ene with aſſets, bars 
his own iſſue, and without them bars ſuch of his heirs as may be 4 . 


in remainder or reverſion. 


1 Co. Litt. 373. | * 116. 
Litt. L. 712, 2 Inſt. 293. Co. Litt. 374. 2 Iſt. 335 
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AFTER warranty uhuall follow covenants, or conven- 
RAG 3 Which are clauſes of agreement contained in a deed, 
whereby either party may ſtipulate for the truth of certain facts 
or may bind himſelf to perform, or give, ſomething to the other. 
Thus the grantor may covenant that he hath a right to convey; 
or for the grantee's quiet enjoyment; or the like: the grantee 
may covenant to pay his rent, to repair the premiſes, Sc. If 
the covenantor covenants for himſelf and his hezrrs, it is then a 
coyenant real, and deſcends upon the heirs ; who are bound te 
perform it, provided they have aſcts by deſcent, but not other- 
wiſe : if he covenants alſo for his*xecutors and admin iftrators, his 
7 perſonal aſſets, as well-as his real, are likewiſe pledged for the 
performance of the covenant ; which makes ſuch covenant a bet- 
ter ſecurity than any warranty, and it has therefore in modern 
practice totally ſuperſeded the other. | 
| » {res . . . 3. | 
8 . 38. LAs TLY, comes the concluſion, which mentions the exe 
cution and date of the deed, or the time of it's being given or 
executed, either expreſſly, or by reference to ſome day and year 
„ before- mentioned. Not but a deed is good, although it mention 
I no date; or hath a falſe date; or even if it hath an impoſſible 
„date, as the thirtieth of February; provided the real day of its 


"0 Os being dated or Vets that is, delivered, can 85 proved *. 
boo nn — I pROCEED now to the fifth requiſite for . a good deed; 
> $5.2) noe. the reading of it. This is neceſſary, wherever any of the parties 
deſire it; and, if it be not done on his requeſt, the deed is void 
as to him. If he can, he ſhould read it himſelf: if he be blind 
LAY or illiterate, another muſt read it to him. If it be read falſely, 
1 : ; TY it will be void; at leaſt for ſo much as is miſrecited : unleſs it 
be agreed by collufion that the deed ſhall be read falſe, on pur- 
R 8 8 Tape to make it void; for in ſuch caſe it ſhall bind the fraudulent 
A 5 85 WE = at . . 
= * Ws 5 ee Append. Noe. II. 5. 2. pag. viii. AA ® Co. Lit. 4. Dyer. 28. 
* . . W Io a. * v Ibid. pag. xii. 2 Rep. 3. 9. 11 Rep. 27. 


SIXTHLY, 
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SIX THLY, it is requiſite that the party, whoſe deed it is, | | 
ſhould ſeal, and in molt caſes I apprehend ſhould fg it alſo. The 12 os 
uſe of ſeals, as a mark of authenticity to letters and other inſtru- 
ments in writing, is extremely antient. We read of it among 
the Jews and Perſians in the earlieſt and moſt ſacred records of 
hiſtory*. And in the book of Jeremiah there is a very remarkable 
inſtance, not only of an atteſtation by ſeal, but alſo of the other 
uſual formalities attending a Jewiſh purchaſe *. In the civil law 
alſo*, ſeals were the evidence of truth; and were required, on the 
part of the witneſſes at leaſt, at the atteſtation of every teſtament. 

But in _ times of our Saxon anceſtors, they were not much in n. one Paola. 
uſe here. For though fir Edward Coke relies on an inſtance of 

king Edwyn's making uſe of a ſeal about an hundred years before | 

the conqueſt, yet it 3 follow that this was the uſage among 
the whole nation: and perhaps the charter he mentions may be | 
of doubtful authority, from this very circumſtance, of being ſeal- 
ed; ſince we are aſſured by all our antient hiſtorians, that ſealing 
was not then in common uſe. The method of the Saxons was for 
ſuch as could write to ſubſcribe their names, and, whether they 
could write or not, to affix the ſign of the croſs : which cuſtom 
our illiterate vulgar do, for the moſt part, to this day keep up; 
by ſigning a croſs for their mark, when unable to write their 
names. And indeed this inability to write, and therefore making 

a croſs in it's ſtead, is honeſtly avowed by Caedwalla, a Saxon 
Pong at the end of one of his charters *. In like manner, and 
for the ſame unſurmountable reaſon, the Normans, a brave but 


2 Kings c. 21. Daniel. e. 6. Ether: 


c. 8. 


And I bought the field of Hanameel, 


and weighed him the money, even ſeven- 
* teen ſhekels of filver. And I ſubſcribed 
< the evidence, and ſealed it, and took wit- 
neſſes, and weighed him the money in the 
s ballances. And I took the evidence of 
the purchaſe, both that which was ſealed 


*alſo'that which was open.“ c. 32. 


Vo LIE 


_ **according to the law and cuſtom, and 


P p 


. 3. 10. 2 E 3. 
IInſt. 7. 

d ce Propria manu pro ignorantia literarum 
&« fonum Janfae crucis expreſſi et ſubſeriphi.” 
Seld. Jan. Angl. l. 1. $.42. And this (ac- 
cording to Procopius) the emperor Juſtin in 
the eaſt, and Theodoric king of the Goths 
in Italy, had before authorized by their ex- 
ample, on account of their inability t to 
write. 
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| Miiterate nation, at their firſt ſettlement in France, uſed the prac- 


tice of ſealing only, without writing their names: which cuſtom 
continued, when learning made it's way among them, though 
the reaſon for doing it had ceaſed; and hence the charter of Ed- 
ward the confeſſor to Weſtminſter abbey, himſelf being brought 
up in Normandy, was witneſſed only by his ſeal, and is generally | 
thought to be the oldeſt ſealed charter of any: authenticity in 
England“. *, At the conqueſt, the Norman lords brought over 
into this kingdom their own faſhions; and introduced waxen ſeals 
only, inſtead of the Engliſh method of writing their names, and 
ſigning with the ſign of the croſs*. The impreſſions: of theſe 
ſeals were Ca a knight on horſeback, ſometimes other 
deviſes: but coats of arms were not introduced into ſeals, nor 
indeed into any other uſe, till about the reign of Richard the 
firſt, who brought them from the croiſade in the holy land; 
where they were firſt invented and painted on the ſhields of the 
knights, to diſtinguiſh the variety of perſons of every chriſtian 
nation who reſorted thither, and who could not, when clad in 


complete ſteel, be otherwiſe known or aſcertained. 


Tas neglect of Gening, and reſting only upon the authen- 
ticity of ſeals, remained very long among us; for it was held in 
all our books. that ſealing alone was ſufficient to authenticate a 


deed: and fo the common form of atteſting deeds, --- * ſealed 


and delivered,” continues. to this day ; notwithſtanding the ſta- 
tute 29 Car. II. c. 3. before-mentioned revives: the Saxon cuſ- 


tom, and expreſlly directs the figning, in all grants of lands, and 
many other ſpecies of deeds; in which therefore ſigning ſeems 


to be now as neceſſary as ſealing, though it hath been ſometimes 
held, that the one includes the other *. 


A SEVENTH requiſite to a good deed is that it be delivered, 


by the party himſelf or his certain attorney: which therefore is 


Lamb. Arcbeion. 51, un mutant, modumgue ſeribendi Anglicu 
f «© Normanni chirographorym confectionem, ** rejiciunt.”” Ingulph. 


cum crucibus aureis, aliiſque Signaculis facris, ; 3 Lev. 1. Stra. 764. 


15 Anghia firmari 2 in cacram impre/= | | ova alſo 
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alſo expreſſed in the atteſtation ; ** ſealed and delivered. A deed 
takes effect only from this tradition or delivery; for, if the date 
be falſe or impoſſible, the delivery aſcertains the time of it. And 


if another perſon ſeals the deed, yet if the party delivers it him- 


ſelf, he thereby adopts the ſealing *, and by a parity of reaſon the 
ſigning alſo, and makes them both his own. A delivery may 
be either abſolute, that is, to the party or grantee himſelf ; or to 
a third perſon, to hold till ſome conditions be performed on the 
part of the grantee : in which laſt caſe it is not delivered as a 
deed, but as an eſcrow; that is, as a ſcrowl or writing, which is 


not to take effect as a deed till the conditions be performed; and 


then it is a deed to all intents and purpoſes *. 


Tn x laft requiſite to the validity of a deed is the atteſtation, or 


execution of it in the preſence of witneſſes: though this is neceſlary, 


rather for preſerving the evidence, than for conſtituting the eſſence, 


of the deed. Our modern deeds are in reality nothing more than 


an improvement or am plification of the Brevia teſtata mentioned 
by the feodal writers*; which were written memorandums, intro- 
duced to perpetuate the tenor of the conveyance and inveſtiture, 
when grants by parol only became the foundation of frequent diſ- 
pute and uncertainty. To this end they regiſtered in the deed the 


perſons who attended as witneſſes, which was formerly done 


without their ſigning their names (that not being always in their 
power) but they only heard the deed read; and then the clerk 
or ſcribe added their names, in a fort of memorandum ; thus; 
64 hijs Felton, Fohanne Moore, Facobo Smith, et alits ad hanc rem 
te convocatis*,” This, like all other ſolemn tranſactions, was ori- 
ginally done only coram paribus”, and frequently when aſſembled 


in the court baron, hundred, or county court ; which was then 


expreſſed in the atteſtation, reſte comtatu, hundredo, &c". After- 
wards the atteſtation of other witneſſes was allowed, the trial in 


k Perk. G. 130. n Feud, I. 2. f. 32. 5 
1 Co. Litt. 36. | " Spelm. Glo. 228, Madox. Formuk 
© Fexde . 1. 6 . ne. 221. 322, 660. 


1 Co. Litt. 7. 
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caſe of a diſpute being ſtill reſerved to the bares; with whom the 


Book II. 


witneſſes (if more than one) were aſſociated, and joined in the 
verdit®: till that alſo was abrogated by the ſtatute of York, 
12 Edw. II. ſt. 1. c. 2. And in this manner, with ſome ſuch 
clauſe of hs teſtibus, are all old deeds and charters, particularly 
magna carta, witneſſed. And, in the time of fir Edward Coke, 
creations of nobility were ſtill witneſſed in the ſame manner b. 
But in the king's common charters, writs, or letters patent, the 
ſtile is now altered: for, at preſent, the king is his own witneſs, 
and atteſts his letters patent thus; ** ze/fe meipſo, witneſs ourſelf 
at Weſtminſter, &c -” a form which was introduced by Richard 
the firſt?, but not commonly uſed till about the beginning of the 
fifteenth century ; nor the clauſe of 51e 3 intirely diſconti- 
nued till the reign of Henry the eighth *: which was alſo the 
aera of difcontinuing it in the deeds of ſubjects, learning being 
then revived, and the faculty of writing more general: and there- 
fore ever ſince that time the witneſſes have ſubſcribed their at- 


teſtation, either at the bottom, or on the back, of the deed*. 


III. Wr are next to conſider, how a deed may be avoided, or 
rendered of no effect. And from what has been before laid down 
it will follow, that if a deed wants any of the eſſential re- 
quiſites before-mentioned ; either, 1. Proper parties, and a pro- 
per ſubject matter: 2. A good and ſufficient conſideration : 

Writing, on paper or parchment, duly ſtamped : 4. Sufficient 


and legal words, properly diſpoſed : 5. Reading, if deſired, be- 


fore the execution : 6. Sealing ; and, by the ſtatute, in many 
caſes ſigning alſo : or, 7. Delivery: it is a void deed 46 initio. 
It may alſo be avoided by matter ex poſt facto: as, 1. By raſure, 


interlining, or other alteration in any material part; unleſs a 


memorandum be made thereof at the time of the execution and 
atteſtation ' ... 2 By breaking off, or defacing, the ſeal *. 92 By 


* Co. Litt. 6. | 6, s 2 Inſt, 78. ; 

? 2 Inſt. 77. t 11 "0 27. Ke a e, 
1 Madox, Formul. no. 515. 8 v 5, Rep. 23. 15 

id. Diſſert. fol. 32. : 


. a ; 


delivering 
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delivering it up to be cancelled; that is to have lines drawn over 
it, in the form of lattice work or cancelli; though the phraſe is 


now uſed figuratively for any manner of obliteration or defacing 


it. 4. By the diſagreement of ſuch, whoſe concurrence is ne- 


ceſſary, in order for the deed to ſtand: as, the huſband, where 


a feme covert is concerned; an infant, or perſon under dureſs, 


when thoſe diſabilities are removed; and the like. 6. By the 


judgment or decree of a court of judicature. This was an 
the province of the court of ſtar chamber, and now of the chan- 
cery: when it appears that the deed was obtained by fraud, 


re, or other foul practice; or is proved to be an abſolute for- 


gery . In any of theſe caſes the deed may be voided, either in 
part or totally, according as the cauſe of avoidance i is more or leſs. 
extenſive. 


AND, having thus explained the general nature of deeds, we 
are next to conſider their ſeveral ſpecies, together with their re- 
ſpective incidents. And herein I ſhall only examine the particu- 
lars of thoſe, which, from long practice and experience of their 
efficacy, are generally uſed in the alienation of real eſtates : for 
it would be tedious, nay infinite, to deſcant upon all the ſeveral 
inſtruments made uſe of in perſonal concerns, but which fall un- 
der our general definition of a deed; that is, a writing ſealed. 


and delivered. The former, being principally ſuch as ſerve to, 


convey the property of lands and tenements from man to man, 
are commonly denominated conveyances : which are either con- 
veyances at common lau, or ſuch as receive their force and efficacy 
by virtue of the Actute of fee. 


I. Or conveyances by the common law, ſome may be called: 


original, or primary CONVEYAnCEs 3 3 which are thoſe by means. 


whereof the benefit or eſtate is created or firſt ariſes : others are- 
derivative or ſecondary ; whereby the benefit or eſtate, originally. 


created, is enlarged, reſtrained, transferred, or extinguiſhed. 
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ORIGINAL conveyances are the following; 1. Feoffment ; 


2. Gift; 3. Grant; 4. Leaſe; 5. Exchange; 6. Partition: 


wy are, 7. Releaſe; 8. Confirmation ; 9. Surrender; 
o. Aſſignment; 11. Defeazance. 


1. A FEOFFMENT, feoffamentum, is a ſubſtantive derived from 


the verb, to enfeoff, feoffare or infeudare, to give one a feud; 


and therefore feoffment is properly donatio feud:*. It is the moſt 


antient method of conveyance, the moſt ſolemn and public, and 


therefore the moſt eaſily remembered and proved. And it may 
properly be defined, the gift of any corporeal hereditament to 
another. He that ſo gives, or enfeoffs, is called the frofor; and 
the perſon enfeoffed is denominated the „ 


Tu ls is plainly derived from, or is indeed itſelf the very 


mode of the antient feodal donation ; for though it may be per- 


formed by the word . enfeoff” or . grant,” yet the apteſt word 
of feoffment is · do or dedi?.” And it is till directed and go- 
verned by the ſame feodal rules; inſomuch that the principal 
rule relating to the extent and effect of a feodal grant, tenor eff 
ce qui legem dat feudo, is in other words become the maxim of 
our law with relation to feoffments, modus legem dat donationi. 
And therefore as in pure feodal donations. the lord, from whom 
the feud moved, muſt expreſlly limit and declare the continuance 


or quantity of eſtate he meant to confer, ne quis plus donaſſe 


« pragſumatur, quam in donatione expreſſerit *;” ſo, if one grants 
by feoffment lands or tenements to another, and limits or ex- 
preſſes no eſtate, the grantee (due ceremonies of law being per- 
formed) hath barely an eſtate for life*. For, as the perſonal 
abilities of the feoffee were originally preſumed to be the imme- 
diate or principal inducements to the feoffment, the feoffee's 
eſtate ought to be confined to his perſon, and ſubſiſt me for his 


x Co. Litt. 9. 7 2 pag. 108. | 
Y Ibid. 1 | g ' d Co, Litt. 42. 
RT TOOOTY 


life ; 


Ch. 20. : of TH N G 8. | 31x 
tife; unleſs the feoffor, by * * proviſion in the creation and 
conſtitution of the eſtate, hath given it a longer continuance. 
Theſe expreſs proviſions are indeed generally made; for this was 


for ages the only conveyance, whereby our anceſtors were wont to 


create an eſtate in fee-ſimple ©, by giving the land to the feoffee, 
to hold to him and his heirs for ever ; though it ſerves equally 
well to convey any other eſtate of freehold *. 


means perfected. There remains a very material ceremony to be 
performed, called /very ſeiſin; without which the feoffee has 


but a mere eſtate at will. This livery of ſeiſin is no other than 


the pure feodal inveſtiture, or delivery of corporal poſſeſſion of 


the land or tenement ; which was held abſolutely neceſſary to 


complete the donation. ** Nam feudum fine inveſtitura nulla modo 


« conſtitui potuit: and an eſtate was then only perfect, when, 
as Fleta expreſſes it in our law, it juris et ſeifinae conjunctio b. 


- 


INvESTITURES, in their original riſe, were probably in- 


tended to demonſtrate in conquered. countries the actual poſſeſ- 


fron of the lord; and that he did not grant a bare litigious right, 
which the ſoldier was ill qualified to proſecute, but a peaceable 
and firm poſſeſſion. And, at a time when writing was ſeldom 
practiſed, a mere oral gift, at a diſtance from the ſpot that was 


given, was not likely to be either long or accurately retained in. 


the memory of by-ſtanders, who were very little intereſted in 
the grant. Afterwards they were retained as a public and noto- 
rious act, that the country might take notice of and teſtify the 


transfer of the eſtate; and that ſuch as claimed title by other 


means might know againſt whom to bring their actions. 


= 


Ln all well-governed nations, ſome notoriety of this kind Has. 
been ever held requiſite, in order to acquire and aſcertain the. 


* See Appendix, Ns. I. * Wright, 37 


Co. Litt. 9. | 1.3. c. 15, $5. 
2 Litt. 5. 66. | 


Bor by the mere words of the deed: the feoffment is by no 
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antiently allowed; by transferring ſomething 
preſence of credible witneſſes, which by agreement ſhould ſerve 


% 
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property of lands. In the Roman law plenum dominium was not 


aid to ſubſiſt, unleſs where a man hath both the right, and the 


corporal poſſeſſion ; which poſſeſſion could not be acquired with- 
out both an actual intention to poſleſs, and an actual ſeiſin, or 
entry into the premiſes, or part of them in the name of the 
whole. And even in eccleſiaſtical promotions, where the free- 
hold paſſes to the perſon promoted, corporal poſſeſſion is requi- 
red at this day, to veſt the property completely in the new pro- 
prietor ; who, according to the diſtinction of the canoniſtsi, ac- 
quires the jus ad rem, or inchoate and imperfect right, by nomi- 
nation and inſtitution ; but not the us in re, or complete and 
full right, unleſs by corporal poſſeſſion. Therefore in dignities 
poſſeſſion is given by inſtallment ; in rectories and vicarages by 
induction, without which no temporal rights accrue to the mi- 
niſter, though every eccleſiaſtical power is veſted in him by in- 
ſtitution. So alſo even in deſcents of lands, by our law, which 
are caſt on the heir by act of the law itſelf, the heir has not ple- 
num dominium, or full and complete ownerſhip, till he has made 
an actual corporal entry into the lands: for if he dies before entry 


made, hig heir ſhall not be intitled to take the poſſeſſion, but the 


heir of the perſon who was laſt actually ſeiſed . It is not there- 
fore only a mere right to enter, but the actual entry, that makes 
a man complete owner; ſo as to tranſmit the inheritance to his 
own heirs: non jus, ſed feifina, JO ſtpitem". 

YET, the corporal tradition of lands being ſometimes incon- 
venient, a ſymbolical delivery of poſſeſſion was in many caſes 
near at hand, in the 


to | repreſent the very _ deſigned to be conveyed; and an oc- 


b Nam Ae fofſe -ſonem corpore et ani= minia rerum, non nudis N transferuntur. 
mo: neque per ſe corpore; neque per ſe animo, (Cod: 2. 3. 20.) 
Non autem ita accipiendum eft, ut qui fundum i Decretal. J. 3. f. 4. c. 40. 
palſidere velit, omnes glebas circumambulet ; ſed  * See pag. 209. 227, 228. 


Qſuſſicit quamlibet partem ejus fundi intraire. I Flet, J. 6. c. 2. th 2. 
(Ef. 41. 2. 3.) And again: traditionibus do- 


cupancy 
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cupancy of this ſign or ſymbol was permitted as equivalent to 
occupancy of the land itſelf. Among the Jews we find the evi- 
dence of a purchaſe thus defined in the book of Ruth ® : now 
« this was the manner in former time in Iſrael, concerning re- 
« deeming and concerning changing, for to confirm all things : 
« a man plucked off his ſhoe, and gave it to his neighbour ; and 
ce this was a teſtimony in Iſrael.” Among the antient Goths and 
Swedes, contracts for the ſale of lands were made in the preſence 
of witneſſes, who extended the cloak of the buyer, while the 
ſeller caſt a clod of the land into it, in order to give poſſeſſion : 
and a ſtaff or wand was alſo delivered from the vendor to the 
vendee, which paſſed through the hands of the witneſſes ®. With 
our Saxon anceſtors the delivery of a turf was a neceſſary ſolem- 
nity, to eſtabliſh the conveyance of lands*. And, to this day, the 
conveyance of our copyhold eſtates is uſually made from the ſel- 
ler to the lord or his ſteward by delivery of a rod -or virge, and 


then from the lord to the purchaſor by e of the ſame, 
in the n of a Jury of tenants. 


Convivances in writing were the laſt and moſt refined 
improvement. The mere delivery of poſſeſſion, either actual or 
ſymbolical, depending on the ocular teſtimony and remembrance 
of the witneſſes, was liable to be forgotten or miſrepreſented, 
and became frequently incapable of proof. Beſides, the new oc- 
caſions and neceſſities, introduced by the advancement of com- 
merce, required means to be deviſed of charging and incumber- 

ing eſtates, and of making them liable to a multitude of condi- 
tions and minute deſignations for the purpoſes of raiſing money, 

without an abſolute ſale of the land; and ſometimes the like pro- 
ceedings were found uſeful in order to make a decent and com- 
petent proviſion for the numerous branches of a family, and for 
other domeſtic views. None of which could be effected by a 
mere, fimple, corporal transfer of the ſoil from one man to an- 
other, which was principally calculated for conveying an abſolute 


m ch. 4. v. 7. X : „ Hickes. Difert. epiftolar, 85. 
* Stiernhook. de jure Sucon. J. 2. c. 4. 5 
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unlimited dominion. Written deeds were therefore introduced, 
in order to ſpecify and perpetuate the peculiar purpeſes of the 
party who conveyed: yet ſtill, for a very long ſeries of years, 


| they were never made uſe of, but in company with the more an- 
_—_— and notorious method * transfer, by N of rn 


Live RY of ſign, by the common law, 1s neceſſary to be 
Minde upon every grant of an eſtate of freehold in hereditaments 
corporeal, whether of inheritance or for life only. In heredita- 
ments incorporeal it is impoſſible to be made; for they are not 
the object of the ſenſes: and in leaſes for years, or other chattel 
intereſts, it is not neceſſary. In leaſes for years indeed an actual 
entry is neceſſary, to veſt the eſtate in the leſſee: for the bare 


leaſe gives him only a right to enter, which is called his intereſt 


in the term, or intereſſe termini; and, when he enters in purſuance 
of. that right, he is then and not before in poſſeſſion of his term, 
and complete tenant for years v. This entry by the tenant him- 


ſelf ſerves the purpoſe of notoriety, as well as livery of ſeiſin 
from the grantor could haye done ; which it would have been 
improper to have given in this caſe, becauſe that ſolemnity is 
appropriated to the conveyance of a freehold. And this is one 


reaſon why freeholds cannot be made to commence in futuro, be- 
cauſe they cannot be made but by livery of ſeiſin; which livery, 


being an actual manual tradition of the land, muſt os effect i in 
rer or you at all d. 


0 N. "hv creation of a freehold e at one and the ſame 


time with a particular eſtate for years, we haye before ſeen that 
at the common law livery muſt be made to the particular tenant”. 
But if ſuch a remainder be created afterwards, expectant on - 


leaſe for-years now in being, the livery muſt not be made to the 


leſſee for years, for then it operates nothing; nam quod. ſemel 


« meu eff, amplius meum „. non poteſt * :” but it muſt be made 


„ Co. Lit. 46. 5 3 pag. 167. | 
+ See pag. 16g, N Hu. 9. 


to 
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to the remainder-man himſelf, by conſent of the leſſee for years : 
for without his conſent no livery of the poſſeſſion can be given*; 


partly becauſe ſuch forcible livery would be an gjectment of the 


tenant from his term, and partly for the reaſons before given“ for 
introducin g the doctrine of attornments. 


LIVE RV of ſeiſin is either in deed, or in law. Livery in deed 
is thus performed. The feoffor, leſſor, or his attorney, together 
with the feoffee, leſſee, or his attorney, (for this may as effectually 
be done by deputy or attorney, as by the principals themſelves in 

_ perſon) come to the land, or to the houſe; and there, in the pre- 
ſence of witneſſes, declare the contents of the feoffment or leaſe, 
on which livery is to be made. And then the feoffor, if it be of 
land, doth deliver to the feoffee, all other perſons being out of 
the ground, a clod or turf, or a twig or bough there growing, 
_ words to this effect. I deliver theſe to you in the name 
« of ſeiſin of all the lands and tenements contained in this deed.” 
But, if it be of a houſe, the feoffor muſt take the ring, or latch 
of the door, the houſe being quite empty, and deliver it to the 
feoffee in the ſame form; and then the feoffee muſt enter alone, 
and ſhut to the door, - and then open it, and let in the others *. 
If the conveyance or feoffment be of divers lands, lying ſcattered 
in one and the ſame county, then in the feoffor's poſſeſſion, livery 
of ſeiſin of any parcel, in the name of the reſt, ſufficeth for all*; 
but, if they be in ſeveral counties, there muſt be as many liveries 
as there are counties. For, if the title to theſe lands comes to be 
diſputed, there muſt be as many trials as there are counties, and 
the jury of one county are no judges of the notoriety of a fact 
in another. Beſides, antiently this ſeiſin was obliged to be deli- 
vered coram paribus de vicineto, before the peers or freeholders 
of the neighbourhood, who atteſted ſuch delivery in the body or 
on the back of the deed ; according to the rule of the feodal 
| law”, pares debent intereſſe inveſtiturae feudi, et non ali. : for which 


Co. Litt. 48. i 8 * Litt. F. 414. . . 
u pag. 288. | \ 7 Feud. I. a, 4.58. - 
Co. Lit. 4. Welt ond. 251. | | 
.Q 2 —— | this 
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* 
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this reaſon is expreſſly given; becauſe the peers or vaſals of the 


lord, being bound by their oath of fealty, will take care that no 


fraud be committed to his prejudice, which ſtrangers might be 


apt to connive at. And though, afterwards, the ocular atteſta- 
tion of the pares was held unneceſſary, and livery might be made 
before any credible witneſſes, yet the trial, in caſe it was diſpu- 
ted, (like that of all other atteſtations⸗) was ſtill referved to the 
ares or jury of the county *. Alſo, if the lands be out on leaſe, 


- though all lie in the ſame county, there muſt be as many liveries 


as there are tenants : beeauſe no livery can be made in this caſe, 
but by the conſent of the particular tenant ; and the conſent of 
one will not bind the reſt'. And in all theſe caſes it is prudent, 
and uſual, to endorſe the livery of ſeiſin on the back of the deed, 

ſpecifying the manner, place, and time of making it ; together 
with the names of the witneſſes ©. And thus much for livery in 
oo ot 5 
- LIveRY in law is where the ſame is not made on the land, 

but in fight of it only; the feoffor ſaying to the feoffee, © I give 
you yonder land, enter and take poſſeſſion.” _ Here, if the feoffee 
enters during the life of the feoffor, it is a good livery, but not 
otherwiſe; unde he dares not enter, through fear of his life or 
bodily harm: and then his continual claim, made yearly, in due 
form of law, as near as poſſible to the lands, will ſuffice with- 
out an entry *. This livery in law cannot however: be given or 
received by attorney, but only by the parties themſelves *. 

. Tur conveyance by gift, donatio, is properly applied to 
=. creation of an eſtate-tail, as feoffment is to that of an eſtate 
in fee, and leaſe to that of an eſtate for life-or years. It differs 
in nothing from a feoffment, but in the nature of the eſtate paſſ- 
ing by it: for the operative words of conveyance in this caſe are 
d ox dedis; and gifts in tail are equally imperfect without livery 


i 


* Gilb, Ten. 35. „ Co. Litt. 48. 
d Dyer. 18. | f Ibid. 52. 


£ See e N“. I. a t Weſt's Symbol, 256. 5 | of 
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of feiſin, as feoffments in fee-ſimple*. And this is the only diſ- 
tinction that Littleton ſeems. to take, when he ſays „ it is to be 
« underſtood that there is feoffor and feoffee, donor and. donee, 
« leſſor and leſſee; viz. feoffor is applied to. a feoffment in fee- 
ſimple, donor to a gift in tail, and leſſor to a leaſe for life, or for 
years, or at will. In common acceptation gifts are frequently 
confounded with the next ſpecies of deeds: which are, 


8 GRANTS, conceſſnones ; ; the regular method by the com- 
mon law of transferring the. property of incorporeal heredita- 
ments, or, ſuch things whereof no livery can be had k. For 
which reaſon all corporeal. hereditaments, as lands and houſes, 
are ſaid to lie in livery; and the others, as advowſons, commons, 
rents, reverſions, &c, to lie in grant. And the reaſon is given 
by Bracton *: &« traditio, or livery, uibil aliud eft quam rei cor po- 
« ralis de perſona i in perſonam,. de manu in manum, tranſlatio-aut in 
< hofle efflonem. inductio; ſed res incorporales, quae ſunt ipſum jus rei 
* vel corpori inhaerens, traditionem non patiuntur.” Theſe there- 
fore paſs merely by the delivery of the deed. And in ſigniories, 
or reverſions of lands, ſuch grant, together with the attornment 
of the tenant (while attornments were requiſite) were held to be 
of equal notoriety with, and therefore equivalent to, a feoffment 
and livery of lands in immediate poſſeſſion. It therefore differs. 
but little from a feoffment, except in it's ſubject matter: for the 
operative words MEER pee uſed are ded; er concęſi. *have 
given: and e 


4. . L EAS E is properly a conveyance of any lands or te- 
nements, (uſually in conſideration of rent or other annual re- 


compenſe) made for life, for years, or at will, but always for 


2 Jeſs time than the leſſor hath in the premiſes : for if it be 


for the whole intereſt, it is more properly an aſſignment than 
a leaſe, The uſual words of PR. in it are, 70 e grant, 


- Litt. A 50. + L Bid. 172. | 
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ly the greater part of rents were reſerved in proviſions ; 
corn, in poultry, and the like; till the uſe of money became 
more frequent. 
his lands upon payment of a rent or ferme; though at pre- 


The Ricurs Book II. 


66 and to farm let; dimiſi, concęſſi, et ad firmam tradidi. 55 Farm, 
or feorme, is an old Saxon word ſignifying proviſions »: and 
it came to be uſed inſtead of rent or render, becauſe antient- 


in 
So that a farmer, firmarius, was one who held 


ſent, by a gradual departure from the original ſenſe, the word 


farm is brought to. ſignify the very eſtate or lands ſo held upon 


farm or rent. By this conveyance an eſtate for life, for years, 
or at will, may be created, either in corporeal or incorporeal 
hereditaments: though livery of ſeiſin is indeed incident and ne- 
ceſſary to one ſpecies of leaſes, VIZ. leaſes for life of corporeal 
hereditaments 3 but to no other. 15 


Wu AT E v ER reſtrictions, by 1 the ſeverity of the feodal "Dag 

might in times of very high antiquity be obſerved with regard to 
leaſes; yet by the common law, as it has ſtood for many cen- 
turies, all perſons ſeiſed of any eſtate might let leaſes to endure 
ſo long as their own intereſt laſted, but no longer. Therefore 
tenant in fee-ſimple might let leaſes of any duration; for he hath 
the whole intereſt: but tenant in tail, or tenant for life, could 
make no leaſes which ſhould bind the iſſue in tail or reverſioner; 
nor could a huſband, ſeiſed j | Jure uxoris, make a firm or valid leaſe 
"fork any longer term than the joint lives of himſelf and his wife, 
for then his intereſt expired. Vet ſome tenants for life, where 
the fee · ſimple was in abeyance, might (with the concurrence of 
ſuch as have the guardianſhip of the fee) make leaſes of equal 
duration with thoſe granted by tenants in fee-ſimple: ſuch as 
parſons and vicars with conſent of the patron and ordinary *. So 
alſo biſhops, and deans, and ſuch other ſole eccleſiaſtical corpo- 
rations as are ſeiſed of the fee · ſimple of lands in their corporate 
right, might, with the concurrence and confirmation of ſuch 
perſons as the law requires, have made leaſes for years, or for 
life, eſtates in tail, or in fee, without any limitation or controll. 


* Spelm, GI. 229. * Co, Litt. 44- 


And 


Ch. 20. of THIN S. 3219 
And corporations aggregate might have made what eſtates they 
pleaſed, without the confirmation of any other perſon whatſoever. 
Whereas now, by ſeveral ſtatutes, this power where it was un- 
reaſonable, and might be made an ill uſe of, is reſtrained; and, 
where in the other caſes the reſtraint by the common law ſeemed 
too hard, it is in ſome meaſure removed. The former ſtatutes 

are called the refiraining, the latter the enabling ſtatute. We will 
wy a view of Gem all, in order of time. 


A N D, firſt, Fo enabling Rite, 12 Hen. VIII. c. 28. em- 
powers three manner of perſons to make leaſes, to endure for 
three lives or one and twenty years, which could not do ſo be- 
fore. As, firſt, tenant in tail, may by ſuch leaſes bind his iſſue 
in tail, but not thoſe in remainder or reverſion. Secondly, a huſ- 
band ſeiſed in right of his wife, in fee-ſimple or fee-tail, provi- 
ded the wife joins in ſuch leaſe, may bind her and her heirs 
thereby. Laſtly, all perſons ſeiſed of an eſtate of fee · ſimple in 
right of their churches, except parſons and vicars, may (without 
the concurrence of any other perſon) bind their ſucceſſors. But 
then there muſt many requiſites be obſerved, which the ſtatute 
ſpecifies, otherwiſe ſuch leaſes are not binding ?. 1. The leaſe 
muſt be by indenture ; and not by deed poll, or by parol. 2. It 
muſt begin from the making, or day of the making, and not at 
any greater diſtance of time. 3. If there be any old leaſe in being, 
it muſt be firſt abſolutely ſurrendered, or be or a year of ex- 
piring. 4. It muſt be either for twenty one years, or three lives; 
and not for both. 5. It muſt not exceed the term of three lives, or 
twenty one years, but may be for a ſhorter term. 6. It muſt be of 
corporeal hereditaments, and not of ſuch things as lie merely in 
grant; for no rent can be reſerved thereout by the common law, 
as the leſſor cannot reſort to them to diſtrein 1. 7. It muſt be of 


Þ he litt. 44. poration, and the ſucceſſor ſhall be intitled 
But now by the ſtatute | 5 Gas III. c. = to recover the rent by an action of debt, 
a leaſe of tithes or other incorporeal here- which (in caſe of a freehold leaſe) he could 
ditaments, alone, may be granted by any not have brought at the common law. 
biſhop or eccleſiaſtical or eleemoſynary cor- "6 
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lands and tenements moſt commonly letten for twenty years paſt; 
fo that if they have been let for above half the time (or eleven 
years out of the twenty) either for life, for years, at will, or by 
copy of court roll, it is ſufficient. 8. The-moſt uſual and cuſ- 
tomary feorm or rent, for twenty years paſt, mult be reſerved 
yearly on ſuch leaſe. 9. Such leaſes muſt not be made without 
impeachment of wude. Theſe are the guards, impoſed by the 
ſtatute (which was avowedly made for the ſecurity of farmers and 
the conſequent improvement of tillage) to prevent unreaſonable 
abuſes, in prejudice of the iflue, the wife, or r the ſucceſſor, of 
the reaſonable Ne here . * 

5 N E Xx T follows, in order of tice, the diſabling or reſtraining 
ſtatute, 1 Eliz. c. 19. (made entirely for the benefit of the ſucceſſor) 
which enacts, that all grants by archbiſhops and biſhops (which 

include even thoſe confirmed by the dean and chapter; the which, 
| however! long or unreaſonable, were good at common law) other 
than for the term of one and twenty years or three lives from the 
making, or without reſerving the uſual rent, ſhall be void. Con- 
current leaſes, if confirmed by the dean and chapter, are * to 
be within the exception of this ſtatute, and therefore valid; 
vided they do not exceed (together with the leaſe in being) ho 
term permitted by the act. But, by a ſaving expreſſly made, this 
ſtatute of 1 Eliz. did not extend to grants made by any biſhop 
to the crown ; by which means queen Elizabeth procured many 
fair poſſeſſions to be made over to her by the prelates, either for 
her own uſe, or with intent to be granted out again to her favour- 
ites, whom ſhe thus gratified without any expenſe to herſelf. To 
prevent which * for the future, the ſtatute 1 Jac. I. c. 3. extends 
the prohibition to grants and leaſes made to the king, as well as 
to any of his — 20 0 

N xx comes the ſtatute 1 3 Eliz. c. 10. explained and enfor- 
ced by the ſtatutes 14 Eliz. c. 11 & 14. 18 Eliz. c. 11. and 
43 Eliz. c. 29. which extend the reſtrictions, laid by the laſt 


. Co. Litt. 45. 11 Rep. 7f. 


ped 


mentioned ſtatute on biſhops, to certain other inferior corpora- 
tions, both ſole and aggregate. From laying all which together 
we may collect, that all colleges, cathedrals, and other eccleſiaſ- 


tical, or eleemoſynary corporations, and all parſons and vicars, 


are reſtrained from making any leaſes of their lands, unleſs under 
the following regulations: 1. They muſt not exceed twenty one 
years, or three lives, from the — 2. The accuſtomed 
rent, or more, muſt be yearly reſerved thereon. 3. Houſes in 


corporations, or market towns, may be let for forty years; pro- 


vided they be not the manſion-houſes of the leſſors, nor have 
above ten acres of ground belonging to them; and provided the 
leſſee be bound to keep them in repair: and they may alſo be 
aliened in fee - ſimple. for lands of equal value in recompenſe. 
4. Where there is an old leaſe in being, no concurrent leaſe ſhall 
be made, unleſs where the old one will expire within three 
years. g. No leaſe (by the equity of the ſtatute) ſhall be made 


without impeachment of waſte*,, 6. All bonds and covenants | 


tending to fruſtrate the nn of the ſtatutes 130 & 18 Eliz. 
ſhall be ee | | | 


co ONCERNIN ING theſe reſtrictive "ors there are two obſerva= 
tions to be made. Firſt, that they do not, by any conſtruction. 
enable any perſons to make ſuch leaſes as they were by common 


law difabled to make. Therefore a parſon, or vicar, though he 


is reftrained from making longer leaſes than for twenty one years 
or three lives, even with the conſentiof patron and ordinary, yet 
is not enabled to make any leaſe at all, ſo as to bind his ſuc- 
ceflor, without obtaining ſuch conſent *. Secondly, that though 
leaſes contrary to theſe acts are declared void, yet they are good 
againſt the Zfor during his life, if he be a ſole corporation; 
and are alſo good againſt an aggregate corporation ſo long as the 
head of it lives, who is preſumed to be the moſt concerned in 
intereſt. For the act was intended for the benefit of the ſucceſ- 


ſor only; and no man ſhall make an advantage of his own wrong. 


t Co. Litt. 45. V Ibid. 45. 
v R | 
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'TuxxrE is yet — teſtriction with ing t to college leaſes, 
by ſtatute 18 Eliz. c. 6. which directs, that one third of the old 
rent, then paid, ſhould for the future be reſerved in wheat or 
malt, reſerving a quarter of wheat for each 65 8 d, or a quarter 
of malt for every 55; or that the leſſees ſhould pay for the ſame 
according to the price-that wheat and malt ſhould be fold for, in 
the market next adjoining to the reſpective colleges, on the mar- 
ket-day before the rent becomes due. This is ſaid © to have been 
an invention of lord treaſurer Burleigh, and fir Thomas Smith, 
then principal ſecretary of ſtate; who, obſerving: how greatly the 
value of money had ſunk, and the price of all proviſions riſen, 
by the quantity of bullion imported from the newfound Indies, 
(which effects were likely to increaſe to a greater degree) deviſed 
this method for upholding the revenues of colleges. Their fore- 
. fight and penetration has in this reſpect been very apparent: for, 
though the rent fo reſerved. in corn was at firſt but one third of 
the old rent, or half of what was ſtill reſerved in money, yet 
now the proportion is nearly inverted ; and the money arifing 
from corn rents is, me annis, almoſt double to the rents 
reſerved i in ee ee e 


IK bo * 5 7 53 3 * 0 b ; ; 4 ; 4 ROPE 111 1 
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Tux leaſes ” beneficed elegans are Archer * in 
ch of their non-reſidence, by ſtatutes 13 Eliz. c. 20. 14 Eliz. 
c. 11. and 18 Eliz. c. 11. which direct, that, if any beneficed 


clergyman be abſent from his cure above fourſcore days in any 
one year, he ſhall not only forfeit one year's profit of his bene- 
fice, to be diſtributed. among the poor of og pariſh.; but that 
all leaſes made by him, of the profits of ſuch benefice, and all 
_ covenants and agreements of like nature; ſhall ceaſe and be void: 


except in the caſe of licenſed; pluraliſts, who are allowed to de- 
miſe the living, on which they are non-reſident, to their curates 


only; provided ſuch curates do not abſent themſelves above forty 


days in any one year. And thus much for leaſes, with their ſe- 


veral enlargements and reſtrictions ?. 


* Strype's annals of Eliz. Vhich is very curious 1 UFabve, I muſt 
For the other learning relating to n, refer the ſtudent to 3 Bac. abridg. 25 · (ne 
[7s 
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5. AN exchange is a mutual grant of equal intereſts, the one 
in conſideration of the other. The word “ exchange” is fo indi- 
vidually requiſite and appropriated by law to this caſe, that it can- 
not be ſupplied by any other word or expreſſed by any circumlo- 
cution*. The eſtates exchanged muſt be equal in quantity; not 
of value, for that is immaterial, but of interęſt; as fee-ſimple for 
fee-ſimple, a leaſe for twenty years for a leaſe for twenty years, 
and the like. And the exchange may be of things that lie either 
in grant or in livery *. But no livery of ſeiſin, even in exchanges 
of freehold, is neceſſary to perfect the conveyance * : for each 
ty ſtands in the place of the other and occupies his right, and 
each of them hath already had corporal poſſeſſion of his own + 
land. But entry muſt be made on both ſides; for, if either party 
die before entry, the exchange is void, for want of ſufficient no- 
toriety *. And ſo alſo, if two parſons, by conſent of patron and 
_—_— exchange their preferments; and the one is preſented, 
inſtituted, and inducted, and the other is preſented, and inſtitu- 
ted, but dies before induction; the former ſhall not keep his new | 
benefice, becauſe. the exchange was not completed, and there- 
fore he ſhall return back to his own e. For if, after an exchange 
of lands or other hereditaments, - either party be evicted of thoſe 
which were taken by him in exchange, through defect of the 
other's title; he ſhall return back to the poſſeſſion of his on, 
by: virtue © of the re mer contained i in Wl ORs: 


>» 
a R 


6. 8 PARTITIO u, is when two or more 11 
parceners, or tenants in common, agree to divide the lands ſo 
held among them in ſeveralty, each taking a diſtinct part. Here, 
as in {one inſtances there i is a unity) of intereſt, and in all a unity 


leaſes and terms _ 8 che  Gabjes by co Litt. 5 1. 
is treated in a perſpicuous and maſterly; Litt. F. 62. | | 
manner; being. ſuppoſed to be extracted Co. Litt. go. 3 
from a manuſeript of ſir Geoffrey Gilbert. | © Perk. 5. 288. 5 
= Co. Litt. 50, 5 1. | | Fag. 6 at 3 | 
a Litt, 5. 64, 65. | 5 
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1 of poſſeſſion, it is neceſſary that they all mutually convey and 
_—— aſſure to each other the ſeveral eſtates, which they are to take 
=_— | and enjoy ſeparately. By the common law coparceners, being 
1 5 compellable to make partition, might have made it by parol only; 
i but joint-tenants and tenants in common muſt have done it by 
| | deed: and in both caſes the conveyance muſt have been perfected 
by livery of ſeiſin . And the ſtatutes of 31 Hen, VIII. c. 1. and 
: 32 Hen. VIII. c. 32. made no alteration in this point. 
ſtatute of frauds 29 Car. II. c: 3. hath now aboliſhed this diſtine- 
tion, and made a deed in all cafes neceſſary. | hs 
- Tu Es E are the ſeveral ſpecies ef primary, or original convey- 
ances. Thoſe which remain are of the ſecondary, or derivative 
fort; which preſuppoſe ſome other conveyance precedent, and 
only ſerve to enlarge, confirm, alter, reſtrain, reſtore, or transfer 
the intereſt granted by ſuch eee conveyance. As, 
RELEASES; which are a diſcharge breeds of a 
man- 8 's right 4 in lands or tenements, to another that hath ſome 
former eftate in poſſeſſion. The words generally uſed therein 
are © remiſed, releafed, and for ever quit- claimed. And theſe 
bi 8 releaſes may enure either, 1. By way of enlarging an eftate, or 
5 enlarger I efflate: as, if there be tenant for life or years, re- 
A mainder to another in fee, and he in remainder releaſes all his 
=. right to the particular tenant and his heirs, this gives him the 
3 eſtate in fee. But in this caſe the releſſee muſt be in po 
| ſome eſtate, for the releaſe to work upon; for if bat, be kfſee 
= Ls for years, and, before he enters and is in poſſeſſion, the leſſor re- 
=_ leaſes to him all his right in the reverſion, ſuch releaſe is void for 
W- want of poſſeſſion in the releſſee x. 2. By way of paſing an eftate, 
wo, or mitter ] efiate: as when one of two coparceners releaſeth all 
* | her right to the other, this paſſeth the fee-ſimple of the whole |. 
2 And in both theſe caſes there muſt be a privity of eſtate between 
: 3 the releflor and releſſee ® 15 that is, one of their eſtates muſt be 
5 | . $. 250, Co. Litt. 169. : Ol 224 Y 459. 
=_ * Litt. $.445. i . 
= ens . $465 272,273. 
A 4 5 . | | : 
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ſo related to the other, as to make but one and the ſame eſtate 


in law. 3. By way of paſſing a right, or mitter le droit: as if a 
man be diſſeiſed, and releaſeth to his diſſeiſor all his right; hereby 
the diſſeiſor acquires a new right, which changes the quality of 
his eſtate, and renders that lawful which before was tortious *. 

. By way of extinguiſbment as if my tenant for life makes a 
8 to A for life, remainder to B and his heirs, and I releaſe to 
A; this extinguiſhes my right to the reverſion, and ſhall enure 
to the advantage of B's remainder as well as of A's particular 
eſtate . 5. By way of entry and feoffment : as if there be two 
joint diſſeiſors, and the diſſeiſee releaſes to one of them, he ſhall 
be ſole ſeiſed, and ſhall keep out his former companion; which 
is the ſame in effect as if the diſſeiſee had entered, and thereby 
put an end to the diſſciſin, and afterwards had enfeoffed one of 
the difſeiſors 1 in fee?. And hereupon we may obſerve, that when 
a man hag in himſelf the poſſeſſion of lands, he muſt at the com- 
mon law convey the freehold by feoffment and livery; which 


makes a notoriety in the country : but if a man has only a right 


or a future intereſt, he may convey that right or intereſt by a. 


mere releaſe to him that is in poſſeſſion of the land: for the oc- 


n e of the releſſce 1 is a matter 1 ſufficient notoriety already. 


8. A CONFIRMATION is of a nature nearly allied to a re- 
leaſe. Sir Edward Coke defines it* to be a conveyance of an 
eſtate or right in eſſe, whereby a voidable eſtate is made ſure a 
unavoidable, or whereby a particular eſtate is encreaſed: 

the words of making it are theſe, « have given, granted, rati- 


< fied, approved, and confirmed*.” An inſtance of the firſt branch 
of the definition is, if tenant for life leaſeth for forty years, and 


dieth during that term; here the leaſe for years is voidable 


him in reverſion : yet, if he hath confirmed the eftate of 5-4 


leſſee for years, before the death of tenant for life, it is no lon- 
ger voidable but ſure*, The latter branch, or that which tends 


» Litt, $. 466. | 4 1 Inſt, 295, 
0 Ibid. $. 470. 5 | 1 Late. F. 515. 531. 
Co. Litt. 278. | Did. F. 5 16. 
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to the encreaſe of a particular eſtate, is the ſame in all reſpects 


with that ſpecies of releaſe, which RR by " of { eplarge- 
ment. + | 


K . 


9. A 8URRE NDER, ſurſumredditio, or rendering up, is of a 
nature directly oppoſite to a releaſe; for, as that operates by the 
greater eſtate's deſcending upon the leſs, a ſurrender is the falling 
of a leſs eſtate into a greater by deed. It is defined, a yielding 
up of an eſtate for life or years to him that hath the immediate 
reverſion or. remainder, wherein the particular eſtate may merge 
or drown, by mutual agreement between them. It is done by 
theſe words, hath ſurrendered, granted, and yielded up.” The 
ſurrenderor muſt be in pofleflion ®; and the ſurrenderee muſt 
have a higher eſtate, in which the eſtate ſurrendered may merge: 
therefore tenant for life cannot ſurrender to. him in remainder for 
years”. In a ſurrender there is no occaſion for livery of ſeifin *; 
for there is a privity of eſtate between the ſurrenderor, and the : 
ſurrenderee; the one's particular eſtate, and the other's remain- 
der are one and the ſame eſtate ; and livery having been once 
made at the creation of it, there is no neceſſity for having it af- 
terwards. And, for the ſame reaſon, no livery is required on a re- 
leaſe or confirmation in fee to tenant for years-or at will, though 
a freehold thereby paſſes; fince the reverſion of the releſſor, or 
confirmor, and the particular eſtate of the releſſee, or confirmee, 
are one and the ſame eſtate; and where there is already a poſſeſ- 
. | ſion, derived from ſuch a privity « of eſtate, any farther ſy of 
© au Bo creat one be vain and mne . | 
10. AN 1 is properly: a transfer, or making over to an- 
other, of the right one has in any eſtate; but it is uſually applied to 
= 1 4 an eſtate for life or Nears: And it differs from a leaſe only in this: 
= . lutte fe. chat by a leaſe one grants an intereſt leſs than his own, reſerving 
1 A to himſelf a reverſion; in affi ignments he pern with the whole 


1 t Co. . n 00 10676, 
ERA 8 11d. 338. Lit. 5. 460. 
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11. A DEFEAZANCE is a collateral deed, made at the ſame 


time with a feoffment or other conveyance, containing certain 


conditions, upon the performance of which the eſtate then crea- 


ted may be de efeated* or totally undone. And in this manner 


mortgages were in former times uſually made; the mortgagor 


enfeoffing the mortgagee, and he at the ſame time executing a 
deed of defeazance, whereby the feoffment was rendered void 


on re- payment of the money borrowed at a certain day. And 
this, when executed at the ſame time with the original feoffment, 
was conſidered as part of it by the antient law*; and, therefore 


only, indulged : no ſubſequent ſecret revocation of a ſolemn con- 


veyance, executed by livery of ſeiſin, being allowed in thoſe days 
of ſimplicity and truth; though, when uſes were afterwards in- 
troduced, a reyocation of ſuch uſes was permitted by the courts 
of equity. But things that were merely executory, or to be com- 
pleted by matter ſubſequent, (as rents, of which no ſeiſin could 
be had till the time of payment; and ſo alſo annuities, condi- 
tions, warranties, and the like) were always liable to be recalted. 
15 defeazances _ ſubſequent to the time of their creation“. 


I. TER E yet remain to be ſpoken of ſome few conveyan- 


ces, which have their force and a by virtue of the fatuts 


Usz Es and rruſis are in their original of a nature very ſimilar, 
or rather exactly the ſame : anſwering more to the fidei-commiſſum 
than the u/us-frufus, of the civil law; which latter was the tem- 
porary right of uſing a thing, without having the ultimate pro- 
perty, or full dominion of the ſubſtance *. But the fidei-commi/- 
ſum, which uſually was created by will, was the diſpoſal of an 
inheritance to one, in confidence that he ſhould convey it or diſ- 


From the French verb 4% faire, infeaum id. 237. 
reddere. 1 2.1.1. 


Co. Litt. 236. | | | poſe | 
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poſe of the profits at the will of another. And it was the buſi- 


neſs of a particular magiſtrate, the praetor fidei-commiſſarius, in- 
ſtituted by Auguſtus, to enforce the obſervance of this confidence!. 
So that the right thereby given was looked upon as a veſted right, 
and entitled to a remedy from a court of juſtice ; which occa- 
ſioned that known diviſion of rights by the Roman law, into jus 
Tegitimum, a legal right, which was remedied by the ordinary 
courſe of law; jus fiductarium, a right i in truſt, for which there 
was a remedy in conſcience ; and jus precarium, a right in cour- 
teſy, for which the remedy was only by intreaty or requeſt *. In 
our law, a uſe might be ranked under the rights of the ſecond 
kind; being a confidence repoſed in another who was tenant of 
the land, or terre-tenant, that he ſhould diſpoſe of the land ac- 
cording to the intentions of ceſtuy que uſe, or him to whoſe uſe it 
was granted, and ſuffer him to take the profits . As, if a feoff- 
ment was made to A and his heirs, to the uſe of (or in truſt for) B 
and his heirs ; here at the common law A the ferre-tenant had the 
legal property and poſſeſſion of the land, but B the ceftuy que uſe 
was in conſcience and equity to Inge the profits and diſpoſal of it. 
* 'T a notion was trankplanted into England from the civil law, 
about the cloſe of the reign of Edward III*, by means of the 
foreign ecclefiaſtics ; who introduced it to evade the ſtatutes of 
mortmain, by obtaining grants of lands, not to their religious houſes 
directly, but to the uſe of the religious houſes b: which the cleri- 
cal chancellors of thoſe times held to be fidei-commi ia, and bind- 
ing in conſcience; and therefore aſſumed the juriſdiction, which 
Auguſtus had veſted in his praetor, of compelling the execution 
of ſuch truſts in the court of chancery. And, as it was moſt 
eaſy to obtain ſuch grants from dying perſons, a maxim was eſta- 
bliſhed, that though by law the lands themſelves were not de- 
viſable, yet if a teſtator had enfeoffed another to his own uſe, 
and 0 was poſſeſſed of the uſe only, ſuch uſe was deviſable by 


» 
ö 


4 bo 2. fir. 23. r Stat. 50 Edw. III. «6 1 Ric, II. c. 9. 
E. 43. 26. 1. Bacon on uſes. 80. 306. b See pag. 271, 
7 Plowd. 352. 


will. 
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will. But we have ſeen how this evaſion was cruſhed in it's in- 
fancy, wy ſtatute 1 5 Ric. II. c. 5. with reſpect to religious houſes. 


V᷑ r, the idea being once 1 pd however fraudulently, 
it afterwards continued to be often innocently, and ſometimes 
very laudably, applied to a number of civil purpoſes : particu- 
larly as it removed the reſtraint of alienations by will, and per- 
mitted the owner of lands in his lifetime to make various deſig- 
nations of their profits, as prudence, or juſtice, or family conve- 
nience, might from time to time require. Till at length, during 
our long wars in France and the ſubſequent civil commotions 
between the houſes of York and Lancaſter, uſes grew almoſt 
univerſal : through the defire that men had (when their lives 
were continually in hazard) of providing for their children by 


will, and of ſecuring their eſtates from forfeitures ; when each 


of the contending parties, as they became uppermoſt, alternately 
attainted the other. Whetefore about the reign of Edward IV, 


(before whoſe time, lord Bacon remarks *, there are not ſix caſes 


to be found relating to the doctrine of uſes) the courts of equity 
began to reduce them to ſomething of a regular ſyſtem. 


' Ort6inaAL LY it was held that the chancery could give no 
relief, but againſt the very perſon himſelf intruſted for cefluy gue 
uſe, and not againſt his heir or alienee. This was altered in the 


reign of Henry VI, with reſpect to the heir'; and afterwards 
the ſame rule, by a parity of reaſon, was extended to ſuch alie- 
nees as had purchaſed either without a valuable conſideration, or 


with an expreſs notice of the uſe®. But a purchaſor for a va- 


luable conſideration, without notice, might hold the land diſ- 
charged of any truſt or confidence. And alſo it was held, that 
neither the king or queen, on account of their dignity royal”, 
nor way corporation aggregate, on account of it's limited capa- 
city * could be failed to any uſc but their own ; that is, they 


pag. 272. 2 Bro. Abr. fir. Feeffin. al uſes. 31. Bacon 


%V˙⁵sũ n 8 of uſes. e 247» © 
| Keilw. 42. Yearbook 22 Edw. IV. 6. o Bro, Abr. tit, Feaffm. al Ls 40. Ba- 
* Keilw, 46. Bacon of ies, $72; con. 347. 
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not be raiſed without a ſufficient conſideration. 
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might old the lands, but were not compellable to execute the 
truſt. And, if the feoffee to uſes died without heir, or com- 
mitted a forfeiture, or married, neither the lord 'who entered 
for his eſcheat or forfeiture, nor the huſband: who retained the 
poſſeſſion as tenant by the curteſy, nor the wife who was aſſigned 
her dower, were liable to perform the uſe” ; - becauſe they were 
not parties to the truſt, but came in by act of Jaw : though doubt- 
leſs their title in reaſon was no better than that of the heir. 


/ 


2 * « 
_ 


On the ot the uſe itſelf, © or intereſt of ceftuy que uſe, 
was learnedly refined upon with many elaborate diſtinctions. 
And, 1. It was held that nothing could be granted to a uſe, 
whereof the uſe is inſeparable from the poſſeſſion; as annuities, 
ways, commons, and authorities, quae 20 uſu conſumuntur *: or 
whereof the ſeiſin could not be inſtantly given . 2. A uſe could . 
For where a 
man makes. a feoffment to another without any conſideration, 
equity preſumes that he meant it to the uſe of himſelf* : unleſs 
he expreſſly declares it to be to the uſe of another, and then no- 
thing ſhall be preſumed contrary to his own expreſſions * But, 
if either a good or a valuable conſideration appears, equity will 
immediately raiſe a uſe correſpondent to ſuch conſideration *. 

3- Uſes were deſcendible according to the rules of the common | 
law, in the caſe of inheritances in poſſeſſion v; for in this and 
many other reſpects aequitas ſequitur legem, and cannot eſtabliſh 
a different rule of property from that which the law. has cſta- 
bliſhed. 4. Uſes might be aſſigned by ſecret deeds between the 
parties, or be deviſed by laſt will and teſtament? : for, as the | 
legal eſtate in the ſoil was not transferred by theſe tranſactions, 
no livery of ſeiſin was neceſſary; and, as the intention of the par- 
ties was the leading principle in this ſpecies of property, any 
inſtrument de claring that intention was allowed to be binding in 
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Pp 1 Rep. 122. 88 Moor. 684. 


1 Jon. 127. Al. Abr. 280. 
r Cro. Eliz. 401. Bacon of uſes, 312, 
See pag. 296. Y Ibid. 3668. 
' t 1 And. 37. ee cquity. 
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equity. But ceftuy que uſe could not at common law aliene the 
legal intereſt of the lands, without the concurrence of his feoffee*; 

to whom he was accounted by law to be only tenant at finlfer- 
 ance*. 5. Uſes were not liable to any of the feodal burthens ; 
and particularly did not eſcheat for felony or other defe& of 


blood; for eſcheats, &c, are the conſequence of tenure, and 


uſes are held of nobody: but the land itſelf was liable to eſcheat, 
whenever the blood of the feoffee to uſes was extinguiſhed by 


crime. or by defect; and the lord (as was before obſerved) might 


hold it diſcharged of the uſe*. 6. No wife could be endowed, or 
huſband have his curteſy, of a uſe©®: for no truſt was declared 
for their benefit, at the original grant of the eſtate. And there- 
fore it became cuſtomary, when moſt eſtates were put in uſe, to 
ſettle before marriage ſome joint eſtate to the uſe of the huſband 
and wife for their lives; which was the original of modern join- 
tures . 7. A uſe could not be extended by writ of elægit, or 


other legal proceſs, for the debts of ceffuy gue uſe*. For, being 


merely a creature of equity, the common law, which looked no 
farther than to the r actually ſeiſed of the ä could award 
no o- proceſs againſt it. | | 


| Tr is impeaGticable, upon our preſent plan, to purſue the doe- 


from this child of the imagination; when once a departure was 
permitted from the plain ſimple rules of property eſtabliſhed by 
the antient law. Theſe principal outlines will be fully ſufficient 
to ſhew the ground of lord Bacon's complaint 


« reaſonable rights. A man, that had cauſe to ſue for land, knew 
“not againſt whom to bring his action, or who was the owner 


«of it. The wife was defrauded of her thirds ; 2 huſband of 


z Stat, 1 Ric. III. c. 1. 1 See pag. 137. | 
* Bro, Abr, ibid. 23. Bro. Abr. tit. executions. go. 
b Jenk. 190. 8 2 f Uſe of the law. 153. 
3 1. 2 And. 75. l 
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trine of uſes through all the refinements and niceties, which the 
ingenuity of the times (abounding in ſubtile diſquiſitions) deduced 


„ that this courſe 
of - proceeding . was turned to deceive many of their juſt and 


» * 2 * N 
+ : 
% 
* 
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The RicuTs Boox 1l. 
© | eurtefy ;" the lord of his wardſhip, relief, heriot, and eſ- 
= TOS 223 the creditor of his extent for debt; and the poor te- 
— < nant of his leaſe.” To remedy theſe inconveniences abundance 
—_  _- 2 of ſtatutes were provided, which made the lands liable to be ex- 
= tended by the creditors of ceftuy gue uſe*; allowed actions for 
_=_ - the freehold to be brought nga: him, if in the actual pernancy 

— HG 5 or enjoyment of the profits k; made him liable to actions of 
= waſtes; ' eſtabliſhed his conveyances and leaſes made without the 
= | concurrence of his feoffees ; and gave the lord the wardſhip 
—_ . . of his heir, with certain other feodal perquiſites '. 
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= Tus E proviſions all tended to conſider ceſtuy que uſe as the 
= | real owner of the eſtate; and at length that idea was carried into 
no - full effect by the ſtatute: 27 Hen. VIII. c. 10. which is uſually 
—_— 1 called the fatute of uſes, or, in conveyances and pleadings, the 

En” 7H 4 ſtatute for transferring | uſes into po ion. The hint ſeems to have 
no | been derived from what was done at the acceffion of king Ri- 
= chard III; who having, when duke of Gloceſter, been frequently 
= made a feoffee to uſes, would upon the aſſumption of the crown (as 
1 the law was then underſtood) have been intitled to hold the lands 
1 | diſcharged of the uſe. But, to obviate ſo notorious an injuſtice, 
Wo alan act of parliament was immediately paſſed *, which ordained 
>. > on that, where he had been ſo infeoffed jointly with other perſons, 
5 the land ſhould veſt in the other feoffees, as if he had never been 
=—_  -. named; and that, where he ſtood ſolely infeoffed, the eftate 

5 : itſelf ſhould veſt in ceftuy que uſe in like manner as he had the | 
ES | uſe. And ſo the ſtatute of Henry VIII, after reciting the various 
3 | inconveniences before- mentioned and many others, enacts, that 
5 3 | « when any perſon ſhall be eiſed of lands, '&c, to the uſe, confi- 
1 - ET | « dence, or truſt, of any other perſon. or body politick, the perſon 
5 | or corporation intitled to the uſe in fee-fimple, fee-tail, for life, 
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« or years, or otherwiſe, ſhall from thenceforth ſtand and be ſeiſed 
« or poſſeſſed of the land, &c, of and in the like eſtates as they 


« have in the uſe, truſt, or confidence; and that the eſtate of 
re the perſon ſo ſeiſed to uſes ſhall be deemed to be in him or 


« them that have the uſe, in ſuch quality, manner, form, and 


« condition, as they had before in the uſe.” The ſtatute thus 
executes the uſe, as our lawyers term it; that is, it conveys the 
poſſeſſion to the uſe, and transfers the uſe into poſſeſſion : thereby 


making ce/tuy que uſe complete owner of the lands and tenements, 
as well at law as in equity. 


Tu E Fung Fs thus, not aboliſhed the conveyance to 
uſes, but only annihilated the intervening eſtate of the feoffee, 


and turned the intereſt of ceſtuy que uſe into a legal inſtead of an 


equitable ownerſhip ; the courts of common law began to take 
cognizance of uſes, inſtead of ſending the party to ſeek his re- 
lief in chancery. And, conſidering them now as merely a mode 
of conveyance, very many of the rules before eſtabliſhed in equity 
were adopted with improvements by the judges of the common 
law. The ſame perſons only were held capable of being ſeiſed 
to a uſe, the ſame conſiderations were neceſſary for raiſing it, 
and it could only be raiſed of the ſame hereditaments, as for- 
merly. But as the ſtatute, the inſtant it was raiſed, converted it 
into an actual poſſeſſion of the land, a great number of the in- 
cidents, that formerly attended. it in it's fiduciary ſtate, were now 
at an end. The land could' not eſcheat or' be forfeited by the a& 
or defect of the feoffee, nor be aliened to any purchaſor diſchar- 
ged of the uſe, nor be liable to dower or curteſy on account of 
the ſeiſin of ſuch feoffee ; becauſe the legal eſtate never reſts in 
him for a moment, but is inſtantaneouſly transferred to cgſay que 
aſe, as ſoon as the uſe is declared. And, as the uſe and the land 
were now convertible terms, they became liable to dower, curteſy, 
and. eſcheat, in conſequence of the ſeiſin of guy que uſe, who. 
was now become the ferre-tenant alſo ; ; and forex. likewiſe v were 


no a derifable by will. | 
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ed in equi: 


ru various neceſſities of mankind induoed alſo the judges 
very ſoon to depart from the rigour and Gmplicity of the rules 
of the common law, and to allow a more minute and complex 


conſtruction upon conveyances to uſes than upon others. Hence 


it was adjudged, that the uſe need not always be executed the 
inſtant the conveyance is made: but, if it cannot take effect at 
that time, the operation of the ſtatute may wait till the uſe ſhall 
upon ſome tyture contingency, to happen within a reaſon- 
able period of time; and in the mean while the antient uſe ſhall 
remain in the original grantor : as, when lands are conveyed to 
of A and B, after a marriage ſhall be had between them”, 
or to the uſe of A and his heirs till B ſhall pay him a ſum of 
money, and then to the uſe of B and his heirs'. "Which doctrine, 
when deviſes by will were a introduced, and conſidered as 
equivalent in point of conſtruction to declarations of uſes, was alſo 
adopted in favour of executory deviſes*. But herein theſe, which are 
called contingent or ſpringing, uſes differ from an executory deviſe; 

in that there muſt be a perſon ſeiſed to ſuch uſes at the time when 
the contingency happens, elſe they can never be executed by 
the ſtatute; and therefore, if the eſtate of the feoffee to ſuch 


uſe be deſtroyed by alienation or otherwiſe, before the contin- 
gency ariſes, the uſe is deſtro 


ed for ever!: whereas by an exe- 
cutory deviſe the freehold itſelf is transferred to the future de- 
viſee. And, in both theſe caſes, a fee may be limited to take effect 
after a fee*; becauſe, though that was forbidden by the common 
law in Favour of the lord's eſcheat, yet, when legal eſtate 


- 


was not extended beyond one fee-ſimple, ſuch ſubſequent uſes 
(after a uſe in fee) were before the ſtatute permitted to be limit- 


; and then the ſtatute executed the legal eſtate in 
the ſame manner as the uſe before ſubſiſted. It was alſo held 
that a uſe, though executed, may change from one to another 
by circuraſtances ex poſt fads ; as, if A makes a 


CI f - 


n 2 Roll. Abr. 791. Cro. Eliz. 439. 


11 Rep. 134. 138. Cro. Eliz. 439- 


9 Bro. Abr. tit. Feoffm. al uſes. 30. r Pollexf. 78. 10 Mod. 423. 
P. See pag. 173. Bro. Abr. tit. Feoffm. al uſes. 30. 
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335 
to the uſe of his intended wife and her eldeſt ſon for” 


lives, upon the marriage the wife takes the whole uſe in ſeve- 


ralty ; and, upon the birth of a ſon, the uſe is executed jointly 


in them both*. This is ſometimes called a ſecondary, ſometimes 
a a ſb ting, uſe. And, whenever the uſe limited by the deed expires, 


or cannot veſt, it returns back to him who raiſed it, after ſuch 


expiration or during ſuch impoſſibility, and is ſtiled a reſulting 
uſe. As, if a man makes a feoffment to the uſe of his intended 
wife for life, with remainder to the uſe of her firſt-born ſon in 


tail: here, till he marries the uſe reſults back to himſelf; after 


marriage, it is executed in the wife for life; and, if ſhe dies with- 
out iſſue, the whole reſults back to him in fee*. It was likewiſe 
held, that the uſes originally declared may be revoked at any fu- 
ture time, and new uſes be declared of the land, provided the 


grantor reſerved to himſelf ſuch a power at the creation of the 


eſtate ; . whereas the utmoſt that the common law would allow, 


vas a deed of defeazance coeval with the grant itſelf (and there- 

fore eſteemed a part of it) upon events ſpecifically mentioned *. 
And, in caſe of ſuch a revocation, the old uſes were held inſtantly 
to ceaſe, and the new ones to become executed in their ſtead *. 
And this was permitted, partly to indulge the convenience, and 
partly the. caprice of mankind ; who (as lord Bacon obſerves!) 
have always affected to have the diſpoſition of their property re- 
vocable in "their own, time, and irrevocable ever afterwards. 


By this equitatite ein of decilions 1 the courts of law, the 


power of the court of chancery over landed property was greatly 


curtailed and diminiſhed. But one or two technical ſeruples, which 


the judges found it hard to get over, reſtored it with tenfold in- 
creaſe. They held in the firſt place, that « no uſe could be li- 
mited on a uſe*,” and that when a man bargains and ſells his 
land for money, which raiſes a uſe by implication to the bar- 
| deince, the limitation of a farther uſe to another perſon is re- 


5 Bacon of DE 351. * Co. Litt. 237. 
id. 3 50 1 Rep. 120. on uſes. 316. 
Ses pag. 37. r 
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therefore void. And ther 

to the uſe of B and his heirs, . in: truſt for C and 

hi y held that the ſtatute executed only the firſt uſe, 
ts and that the ſecond was a mere nullity: not adverting, that the 
"inſtant the firſt uſe was executed in B, he became ſeiſed to the uſe 
of C, which ſecond uſe the ſtatute might as well be permitted 
to execute as it did the firſt; and ſo the legal eſtate might be in- 
ſtantaneouſly tranſmitted down, through a hundred uſes upon 
hd till . X con nted in the laſt ceftuy que uſe.” Again; as the 
rſons as were ſeiſed to the uſe of o- 

11 181 t > extend. to terms of years, or other chattel 

intereſts, 8 the termor is not ſeed, but only \poſſeed*; 
and therefore, if a term of one tho ifand years be limited to A, 

to the uſe of (or in truſt for) B, the ſtatute does not execute this 
leaves it as at common law ©. And laſtly, (by more 

| reſoluti s) where lands ge given to one and his heirs, 

in truſt to receive and pay over the profits to another, this uſe is 
n executed by the ſtatute; for. the land muſt remain in the 


ee to enable him to p rform the truſt*. 
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Or the two more antient d tions the 
quickly availed themſelves. In the firſt caſe it, was 8 that 
B was never intended by the parties go have any beneficial inte- 
reſt; and, in the ſeco d, the ceſtuy que uſe of the term was ex- 
y driven into the court of chancery to ſeek his remedy: and 
therefore that court determined, that though theſe were not uſer, 
which the ſtatute could execute, yet ſtill they were trufts in e- 


quity, which. in conſcience ought to. 
reaſon of mankind aſſented, and the dockrine of ſes was revived, 
under the denomination of truſts : and thus, by chis 


ſtruction of the courts of law, a ſt: pon great delibe- 


o 


ration, and. introduced in the moſt < ſo emn manner, has had little 
other effect than to make a light alteration in the formal words 
of a conveyance *. Ny ot 


2 1 And. 37. 136. . „ Eau. Caſ. abr. 365, 384- 
b Bacon law of uſes. 335. Jenk. 244. * Vaugh. 50. Atk. 59 1 
185 +, Foph. 76. Dyer. 369. _ 3 HowEVER, 
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Howvn R, the courts of equity, in the exerciſe of this new wr 74> 5 many" 


juriſdiction, have wiſely avoided in a great degree thoſe miſchiefs The . — 

r made uſes intolerable. They now conſider a truſt-eſtate 

(either when expreſſly declared or reſulting by neceſſary implica- 

tion) as equivalent to the legal ownerſhip, governed by the ſame ee 

rules of property, and liable to every charge in equity, which . 

the other is ſubject to in law: and, by a long ſeries of uniform ,-. 

determinations, for now near a century paſt, with ſome aſſiſtance 

from the legiſlature, they have raiſed a new ſyſtem of rational g 4 4 

juriſprudence, by which truſts are made to anſwer in general df e 

the beneficial ends of uſes, without their inconvenience or frauds. 2; * 

The truſtee is confidered as merely the inſtrument of conveyance, ,- ”_. 
and can in no ſhape affect the *ſtate, unleſs by alienation, for ae. pry 4 _HA; agree? — 
valuable conſideration to a purchaſbr without notice*; which, as ye EY AY — 7 

 cefluy que uſe is generally in poſſeſſion of the land, is a thing that = 

can rarely happen. The truſt 135 deſcend, may be nad, 2 — 

is Ea to Ns to forfeiture. to leaſes and other GN EET 


y 

| an It 5 not yet indeed hoe ſubjected. to Ne more donn 7 
a cautious adherence to. ſome haſty precedents, than from any 4 
well-grounded principle. It hath alſo been held not liable to © 
eſcheat to the lord, in conſequence of attainder or want of heirs®: 
becauſe the truſt could never be intended for his benefit. Ba 3 
let us now return to the Kanns of uſes, - og We e San *o Nr d3J 
7 ; 4 93 . 5 5 

Tu. E Work erte, as was before Aube d to n this ſta- EN; \ MA 
tute. is now/xonſigned, is in giving efficacy. to certain new 
ſecret ſpecies of conveyances; introduced in order.to render tranſ- 
actions of this ſort as private as poſſible, and to ſave the trouble 
of making liv very of ſeiſin, the only antient conveyance of corpo- lit 
real freeholds: the ſecurity and notoriety of which public inveſ-þ) 
titure abundantly overpaid, the labour of going to the land, or of 


ſending an attorney in one's ſtead. But this now has given way to 
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1 R „ 12. A TWELFTH ſpecies of conveyance, called a covenant 10 
—_— + _ and eiſed to uſes; by which a man, ſeiſed of lands, covenants | 
_— ooo 2-2: inconfideration of blood or marriage that he will ſtand ſeiſed of 
=_ ES the ſame to the uſe of his child, wife, or kinſman; for life, in 
_— tall, or in fee. Here the ſtatute executes at once the eſtate; for 
= . 1 the party intended to he benefited, having thus acquired the uſe, 
_ Co thereby put at once into carporal poſſeſſion of the land', with- 
8 out ever ſeeing itz by 2 kind of parliamentary 1 magic. But this 


he e peers , la, 22 conveyance can rate, when made upon ſuch weighty and 
gre as thoſe of blood or matriage. * 


* 


. A. THIRTEENTH ſpecies of cony „introduced by 
this fiatute, is that of a Bargain and ſale of lands; which is a 
kind of + dontract, whereby the bargainor for ſome pecu- 
conſideration bargains and ſells, that is, contracts to con- 
vey, the land to the bargainee; and becomes by ſuch bargain a 
truſtee for, or ſeiſed to the uſe of, the bargainee; and then the 
"ſtatute of uſes completes the purchaſe j: or, as it hath been well 
expreſſed ł, the bargain firſt veſts the uſe, and then the ſtatute 
veſts the poſſeſſion. But as it was foreſeen that conveyances, thus 
made, would want all thoſe benefits of notoriety, which the old 
common law aſſurances were calculated to give; to prevent there- 
fore clandeſtine conveyances of freeholds, it was enacted in the 
fame ſeſſion of parliament by ſtatute 27 Hen. VIII. c. 16. that 
| ſuch bargains and ſales ſhould not enure to paſs a freehold, un- 
leſs the ſame be made by indenture, and enrolled within fix months 


"— . in one of the courts of Weſtminſter-hall or with the cos ro- 

_ | tulirum of the county. Clandeſtine bargains and fales of chattel 
3 „ intereſts, or leaſes for years, were thought not worth regarding, 
=—_ ©... a8 ſuch intereſts were very precarious till about fix years before; 


3 Vvhich alſo occaſioned them to be overlooked in framing the ſta- 
tute of uſes: and therefore ſuch bargains and fales are not di- 


3 Sor ' rected to be enrolled. But how impoſlible is it to foreſee, and 
> RL os tf , Bacon. Uſe of the law. 151. uy GT 
_— 7+ id. 150. Re „ | 1 See pag. 142. | 


"Tb AED | 3 ; | = provide 


provide againſt, all the conſequences of innovations This omiſ- 
ſion has {dy riſe to : 


14. A FOURTEENTH ſpecies of conveyance, vis. by leaſẽ 
and releaſe ; firſt invented by ſerjeant Moore, ſoon after the ſta- 
tute of uſes, and now the moſt common of any, and therefore 
not to be ſhaken ; though very great lawyers (as, particularly, 
Mr Noy) have formerly doubted it's validity”. It is thus con- 
trived. A. leaſe, or racer bargain and ſale, upon ſome pecuniary 
conſideration, for one year, is made by the tenant of the freehold 
to the leſſee or bargainee. Now this, without any enrollment, 


makes the bargainor ſtand ſeiſed to the uſe of the bargainee, and 


veſts in the bargainee the 2 of the term for a year; and then 
the ſtatute immediately annexes the Palſelſion. He therefore, be- 


ing thus in poſſeſſion, is capable of receiving a releaſe of the fre- 


hold and reverfion ; which, we have ſeen before , muſt be made 
to a tenant in poſſeffion : and accordingly, the next day, a releaſe 
is granted to him'. This is held to ſupply the place of livery of 


ſeiſin; and fo a conveyance by leaſe and releaſe i is ſaid to amount 


to a feoffment ?, p. 


4 To theſe may be added deeds to lead or declare the uſes of 
other more dire& conveyances, as feoffments, fines, and reco- 


veries ; of which we ſhall ſpeak in the next W and, 


16. Deeps of revocation of uſes; hinted at in a former page“, 
and founded in a previous power, reſerved at the raiſing of the 
uſes", to revoke ſuch as were then declared; and to appoint others 
in their ſtead, which is incident to the power of revocation *. 
And this may ſuffice for a ſpecimen of conyeyances founded upon 
the ſtatute of uſes; and will finiſh our obſervations upon ſuch 
deeds as ferve to transfer real Property. 


= 2 Mod. 252. MS is > Wk 
„„ * See Appendix. Ne. II. pag. xi. 
* See Appendix. No. II. $. I, 2. 1 Co. E 48 
Co. Litt. 270. Cro. Jac, 604. | 
— 1 2687 BEFORE 


* Ae 
5 
1 


* 


8 ES OTE a 4; 3 ; 3 TEE _-, 
= . 1 8 4 + # — + 4 26» * 1 "= 
4 ” T1 — rr F ²˙¹A nes oe MORE 2 . of 
, — 2 £4 —_ hr Bs J 2 2 ; 3 3 1 _ 3 r . þ 4 . 2 7 PX — 1 
1 wh” 8 r 9 . 2 8 5 ad 2 5 — — — 2. * —— n =, 2 ax » dds. * - 2 
— 2 \ < ha on a «H >. 38 SS 22 px r » ww _—_ . © £ he 8 . * 
; ALS; WW IS e * Oe . — 5 oo P 7 5 « * SS # 3 r = 
"E. 2 = 8 5 3 8 „„ . r == 4 . - 2 — - - 
L 1 \ „ R 2 93 a a 8 EZ = ©, > 
+» & * v —_— * - 
* r — 4 s -, —— * 22 — 
- — ay , — > 
0 A *. 23 — 
* — * 2 an — 8 
_ 4 - yu l 2 : = 
"_ 4 * 


n N 


OT „% ͤ ͤͤÄÄ—æF—— nn 
2 þ r 8 OP ; 3 
ds WE SEE OL Fon get - 
£ n "> Dat; Sega ge I LIE; 
5 - p * * — — 
- \ —— WA —— \ \ ws ROE p . i * 


1 
—_—_ 


RIGHTS Boo x II. 


= [1 Y ». » (3 - , y 
. 8 
gf 8 # » — 
x - \ — 
—_ ns oe wn Ped . ba % 
18 21 1 $ * 
1 . 4 % 
N ; | - 8 
# 1 1 
in +. * 1 - : 5 5 * 
1 A * Nat . - 9 % 
- * : of 1 I 
vi I * * ** * 2 a 1 
1 8 ? — 
* % | ? ” 
WER. | 4 = 1 
1 7 i . 
"3 4 
HO 
8 
LU 2 


9 = : o LY * - 


_"— OLD 'Bzyore we . it will not be improper to Algen a 
= few remarks upon ſuch deeds as are uſed not to convey, but to 
E charge or incumber, lands, and diſcharge them again: of which 
= | nature are, obligations 0 or don n and 45 efeazances 
_ . Is agen them both. 
1 . 1 * or c bond. is a dna whereby the obligor ob- 
_ | liges himſelf; his heirs, executors, and adminiftrators, to pay a 
—_ _ 5 certain ſum of money to another at a day appointed. If this be 
3 all, the bond is called a ſingle one, fmplex obligatio ; but there is 
— - generally a condition added, that if the obligor does ſome parti- 
—_ - cular act, the obligation ſhall be void, or elſe ſhall remain in full 
—_— force: as, payment of rent; performance of covenants in a 
= e EEE deed ; or repayment of a principal ſum of money borrowed of 
_— the oblige, with intereſt, which principal ſum is uſually one 
1 Ce 8 half of the penal ſum ſpeciſied in the bond. In caſe this condi- 
—_. . tion is not froze, he bond becomes forfeited, or abſolute at 
—_— . law, and charges the obligor while living; and after his death 
_—_ | | the obligation deſcends upon his heir, who (on defect of perſonal 
_ aſſets) is bound to diſcharge it, provided he has real aſſets by 
LD) 5 deſcent as a recompenſe. So that it may be called, though not a 
direct, yet a collateral, charge upon the lands. How it affects the 
V perſonal property of the obliger, will be more properly con- 
: x ä hereafter. 


5 N Ir the condition of a 3 be impoſſible at the time of ma- 
_— 2b king it, or be to do a thing contrary to ſome rule of law that is 
1 | merely poſitive, or be uncertain, - or inſenſible, the condition 
=P alone is void, and the bond ſhall ſtand fingle and unconditional : 
for it is the folly. of the obligor to enter-into ſuch an obligation, 
from which he can never be releaſed. If it be to do a thing that 
= 5 is malum in ſe, the obligation itſelf is void: for the whole is an 

—_ : unlawful contract, and the obligee ſhall take no advantage from 


1 . . 1 ſuch a tranſaction. And if the condition be poſſible at "he time 
We 5 . . %%% Appendix, No. III. pag. xili. a - f 
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of making it, and afterwards becomes impoſſible by the act of 
God, the act of law, or the act of the obligee himſelf, there the 
penalty of the obligation is ſaved: for no prudence or foreſight 
of the obligor could guard againſt ſuch a contingency . On the 
forfeiture of a bond, or it's becoming ſingle, the whole penalty 
was recoverable at law: but here the courts of equity interpoſed, 
and would not permit a man to take more than in conſcience he 
ought; iL. his principal, intereſt, and expenſes, in caſe the for- 
feiture accrued by non-payment of money borrowed ; the da- 
mages ſuſtained, upon-non-performance of covenants; and the like. 
And the ſtatute 4 & 5 Ann. c. 16. hath alſo enacted, in the ſame 
ſpirit of equity, that in caſe of a bond, conditioned for the pay- 
ment of money, the payment or tender of the principal ſum 
due, -with intereſt, and coſts, even though the bond be forfeited 


and a ſuit commenced thereon, ſhall be a full ſatisfaction and 
W 
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2. A recognizance is an obligation of record, which a man en- 
ters into before ſome court of record or magiſtrate duly authori- 
zed ”, with condition to do ſome particular act; as to appear at 
the aſſiſes, to keep the peace, to pay a debt, or the like. It is 
in moſt reſpects like another bond: the difference being chiefly 
this; that the bond is the creation of a freſh' debt or obligation 
de novo, the recognizance is an acknowlegement of a former debt 
upon record; the form whereof is, that A. B. doth acknow- 
„lege to owe to our lord the king, to the plaintiff, to C. D. or 
« the like, the ſum of ten pounds, with condition to be void on 
performance of the thing ſtipulated : in which caſe the king, 
the plaintiff, C. D. Ge, is called the cognizee, is cui cognoſci- 
„tur; as he that enters into the recognizance is called the cog- 
nizor, ig gui cognoſcit.” This, being either certified to, or taken 
by the officer of ſome court, is witneſſed only by the record of 
that court, and not by the party's ſeal: ſo that it is not in ſtrict 
propriety a deed, though the effects of it are greater than a com- 
mon obligation ; being allowed a priority in point of payment, 

* Co. Litt. 206, | Bro. Abr. fir. recognixance. 24. 
wn” and 
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Or ALIENATION By MATTER of RECORD, 
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SSURANCES by matter of record are ſuch. as do not 

entirely depend on the act or conſent of the parties them- 

felves : but the ſanction of a court of record is called in, to ſub- 

EE ſtantiate, Yeſerve, and be a perpetual teſtimony of, the transfer 
* 8 of property from one man to another; or of it's eſtabliſhment, 
3 when already transferred. Of this nature are, 1. Private acts of 


parliament. 2. The king's grants. 3. Fines. 4. Common re- 
coveries. 5 rats - 


I. PRIVATE ads of parliament are, eſpecially of late years, 
become a very common mode of aſſurance. For it may ſome- 
mes happen, that, by the ingenuity of ſome, and the blunders 
of other practitioners, an eſtate is moſt grievouſly entangled by 
a multitude of contingent remainders, reſulting truſts, ſpringing 
uſes, executory deviſes, and the like artificial contrivances; (a 
confuſion unknown to the ſimple conveyances of the common 
law) ſo that it is out of the power of either the courts of · law 

or equity to relieve the owner. Or it may ſometimes happen, 
that, by the ſtrictneſs or omiſſions of family ſettlements, the te- 
nant of the eſtate is abridged of ſome reaſonable power, (as let- 
ting leaſes, m making a jointure for a wife, or the like) which 
power cannot be given him by the ordinary judges either in com- 
mon law or equity. Or it may be neceſſary, in ſettling an e- 
ſtate, to ſecure it againſt the claims of, infants or other perſons 

. | under 
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under legal diſabilities; who are not bound by any judgments or 
decrees of the ordinary courts of juſtice. In theſe, or other caſes 
of the like kind, the tranſcendent power of parliament 1 is called 
in, to cut the Gordian knot ;/ and by a particular law, enacted 
for this very purpoſe, to unfetter an eſtate; to give it's tenant 
reaſonable powers; or to aſſure it to a purchaſor, againſt the re- 
mote or latent claims of infants or diſabled perſons, by ſettling | 
a proper equivalent in proportion to the intereſt ſo barred. This _— — 
practice was carried to'a great length in the year ſucceeding the EY | 

reſtoration ; by ſetting ade many conveyances alleged to have 1 
been made by conſtraint, or in order to ſcreen the eſtates from . = 
being forfeited during the uſurpation. And at laſt it proceeded bb 
ſo far, that, as the noble hiſtorian expreſſes it *, every man had + _ 
raiſed an equity in his own imagination, that be thought ought | N = 
to prevail againſt any deſcent, teſtament, or act of law, and to 0 
find relief in parliament : which occaſioned the kin g at the cloſe 
of the ſeſſion to remark o, that the good old rules of law are the 
beſt ſecurity; and to with, that men might not have too much | - = 
cauſe to fear, that the ſettlements which they make of their e- om 1 
ſtates ſhall be too eaſily unſettled when they are dead, oP the | ' "i 
Power of Parhamnent. EH __ 


Ac rs of this kind are however-at preſent carried on, in both r 
houſes, with great deliberation and caution; particularly in the „ 1 
houſe of lords they are uſually referred to two judges, to examine _— 
and report the facts alleged, and to ſettle all technical forms. . 1 
Nothing alſo is done e the conſent, expreſlly given, of all — 
parties in being and capable of conſent, that have the remoteſt | __ = 
Intereſt in the matter; unleſs ſuch conſent ſhall appear to be per- 
verſely and without any reaſon withheld. And, as was before 
hinted, an equivalent in money or other eſtate is uſually ſettled 
upon infants, or perſons not in ee,” or not of capacity to act for | 
themſelves, who are to be concluded by this act. And a general 6 
ſaving is conſtantly added, at the cloſe of the bill, of the = = 72 ” 
and intereſt of all Perſons whatſoever ; except thoſe whoſe, con- 


Lord Clar, Contin, 162. 14. 163. 
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ſent is ſo given or purchaſed, and who are. therein particularly 
named. 9 1 th 


Ax aw, thus made, though it binds all parties to the bill, is 
yet looked upon rather as a private conveyance, than as the ſo- 
lemn act of the legiſlature. It is not therefore allowed to be a 
— but a mere private ſtatute ; it is not printed or publiſhed 
among the other laws of the ſeflion; and no judge or jury is 
bound to take notice of it, unleſs the ſame be fpecially ſet forth and 
pleaded to them. It remains however enrolled among the public 
records of the nation, to be for ever preſerved as a perpetual teſ- 
timony of the conveyance or aſſurance ſo made or eſtabliſhed. 


- 
* 


II. Tur king's grants are alſo matter of public record. For, 
as St. Germyn ſays , the king s excellency is ſo high in the law, 
that no freehold. may be given to the king, nor derived from him, 
but by matter of record. And to this end a variety of offices are 
| erected, communicating in a regular ſubordination one with an- 
other, through which all the king's grants muſt paſs, and be 
tranſcribed, and enrolled ; that the ſame may be narrowly in- 
ſpected by his officers, who will inform him if any thing con- 
tained therein is improper, or unlawful to be granted. Theſe 
grants, whether of lands, honours, liberties, franchiſes, or ought 
beſides, are contained in charters, or letters patent, that is, open 
letters, /iferae patentes : ſo called becauſe they are not ſealed up, 
but expoſed to open view, with the great ſeal pendant at the bot- 
tom; and are uſually directed or. addreſſed by the king to all his 
ſubjects at large. And therein they differ from certain other let- 
ters of the king, ſealed alſo with his great ſeal, but directed to 
particular perſons, and for particular purpoſes: which therefore, 
=. not being proper for public inſpection, are cloſed up and ſealed on 
; "0 ie outſide, and are thereupon called writs cloſe, literae clauſae 3 
— _ __X 7: and are recorded in the e "Ih in the fame manner as the o- 
| thers are in the Patent- rollt. 
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GRANTS or letters patent muſt firſt paſs by bill : which is 
prepared by the attorney and ſolicitor general, in conſequence of 
a warrant from the crown; and is then ſigned, that is, ſuper- 
{cribed at the top, with the king's own gn manual, and ſealed 
with his privy fgner, which is always in the cuſtody of the prin- 
cipal ſecretary of ſtate ; and then ſometimes it immediately paſles 
under the great ſeal, in which caſe the patent is ſubſcribed in theſe 
words, per ipſum regem, by the king himſelf Otherwiſe the 
courſe is to carry an extract of the bill to the keeper of the privy 
feal, who makes out a writ or warrant thereupon to the chancery; 
ſo that the ſign manual is the warrant to the privy ſeal, and the 
privy ſeal is the warrant to the great ſeal: and in this laſt caſe the 
patent is ſubſcribed, ** per breve de privato figillo, by writ of privy 
 « ſeal*®.” But there are ſome grants, which only paſs through 
certain offices, as the admiralty or treaſury, in conſequence of a 


an manual, without the confirmation of either the Signet, the 
great, meas Fa. falls 3016 e GANT 1A EL, 7 
SH ahora ton (Bail * ; 


Fut mdnner6f granting by: the king) 4 not more differ 
from chat by a ſubject, ihe the conſtruction of his grants, when 
made. 1. A grant made by the king, at the ſuit of the grantee, 
ſhall be — moſt beneficially for the king, and againſt the par- 
ty: whereas the grant of a biet is conſtrued moſt 8 a- 
gainſt the grantor. Wherefore is is uſual to inſert in the king's 
aun chat they are made, not at the ſuit of the (grantee, but 

ſpecialt gratia, certa ſcientia, et mero motu regis ;” and then 
they have a more liberal conſtruction f. 2. A ſubject's grant ſhall 
be conſtrued to include many things, beſides what are expreſſed, | 
if neceſſary for the operation of the grant. Therefore, in a pri- 
vate grant of the profits of land for one year, free ingreſs, egreſs, 
and regreſs, to cut and carry away thoſe profits, are alſo inclu- 
ſively 8 : and if a feoffment of land was made _ a lord 


1 Rep. 18. ; Z 3 88 | „ "A 100. 10, Rep. 112. 6 ; 
id. 2 Inſt, TIA etl * Co. Litt. 56. 3 . 
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18 H 
is villein, this qperated as a manumiſſion * ; ; for he was other- 
unable to hold it. N dhe ) 's grant ſhall Dot enure to 
r inten Ire leapt in th 
| he grants land to an — it n 
t "hall not. alſo enure — a 


i 3 or deceived, 
as in caſe of falſe ſug- 
ocital of former grants; or if his 
from what he ſuppoſes ; 
rants-an eſtate contrary to 
the grant is abſolutely 
e ahies dn lands to one and his 
5 for it ſhall not be an eſtate⸗- tail, 
creation, to aſcertain the body, 
ile: : Neither is it a fee-fimple, as 
| de; becauſe it may reaſonably be 
ſuppoſed, that the king meant to give no more than an eſtate- 
the grantee is therefore (if any thing) nothin g more than 
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chat it has at leaſt the ſame force and effect with a feoffment, in 
the conveying and aſſuring of lands: though it is one of thoſe 
methods of transferring eſtates of freehold by the common law, 
in which livery of ſeiſin is not neceſſary to be actually given; the 
ſuppoſition and acknowlegement thereof in a court of record, 
however fictitious, inducing an equal notoriety. But, more par- 
ticularly, a fine may be deſcribed to be an amicable compoſition 
or agreement of a ſuit, either actual or fictitious, by leave of the 
king or his juſtices; whereby the lands in queſtion become, or 
are acknowleged to be, the right of one of the parties. In it's 
original it was founded on an actual ſuit, commenced at law for 
recovery of the poſſeſſion of land; and the poſſeſſion thus gained 
by ſuch compoſition was found to be ſo ſure and effectual, that 
fictitious actions were, and continue to be, every day commenced, 
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** rn E ids called DO it pute an vl not only to tha ſait 
n ommenced, but alſo to all other ſuits and controverſies con- 
| cerning the ſame matter. Or, as it is expreſſed i in an antient re- 
cord of ;parliament , 18 Edw. I. . non in regno Angliae provide- 
tur, vel 9055 aligua ſecuritas major vel ſolennior, per quam aliguit 
* fatum certiorem habere poffit, neque ad flatum ſuum veriſicandum 
« Aliguad ſolenmnius teftimonium producere, quam finem in curia domint 
ce regis Jevatum : qui quidem finis fic vocatur, e0. quod finis et con- 
« ' fammateo omnium placitorum efſe debet, et hac de cauſa provideba- | 
« zur.” Fines indeed are of equal antiquity with = firſt rudi- — Me _ 9 
ments of the law itſelf; are ſpoken of by Glanvil * and BraQon © of foros, ut. Pat. 72 If 
in the reigns of Henry II, and Henry III, as things then well Ag 4 A, oe 
known and long eſtabliſhed ; and inſtances have been produced ID fe 2 
of them even before the Norman invaſion . So that the ſtatute 4 . 
18 Edw. I. called adus levandi fines, did ade give them original, . . . : 
but only declared and regulated the manner in ee e r | 
de levied, or carried on. And that is as follows : 


"000, 1 000, 2 8 | TL 5 5. c. 28, 
? 2 Roll. Abr. 13, 4+ * 1 ;* Flows. 369. 
1/.8,c.1. | ; 4 


The RIGHTS 
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HE party, to whom the land is to b conveyed or aſſured, 
commences an action or ſuit at law againſt the 6ther, generally 
an action of covenant, by ſuing out a writ or praecipe, called a 
writ of covenant* : the foundation of which is a ſuppoſed apree- 
ment or 'covenant> that the one ſhall convey. the lands to the 
other; on the breach of which agreement the action is brought. 
On this writ there is due to the king, by antient prerogative, a 
Primer fine, or a noble for every five marks of land ſued for; that 
is, one tenth ol the annual yalue*%. The fuit being thus com- 


- 


entia concordandi, or leave to agree the ſuit ». For, 

n is brought, the defendant, knowing himſelf 

to be in the wrong, is ſuppoſed to make overtures of peace and 
accommodation to the plaintiff. Who, accepting them, but ha- 
ving, upon ſuing out the writ, given pledges to proſecute his 
| ſuit, which he endan; gers if he now deſerts it without licence, he 
therefore applies to the court for leave to make the matter up. 
his leave is readily granted, but for it there is alſo another fine 
due to the king by his orevogitive ; ; which is an antient revenue 
crown, and is called the king's Aver, or ſometimes the 

e- mentioned. And 

it is as much as the primer ne, and half as much more, or ten 
ſhillin for.every five marks of lands that is; three twentieths 

annual value*.” 50 be 


omes the concord, or agreement itſelf?, after leave ob- 
court; which is uſually an acknowlegement from 
C who keep the other out of poſſeſſion) 
are the right of th complainant. And 

t, or recognition of right, the party 

mia, and he to whom it is levied 


© See Appendix, Ne. IV. 5. 14. * 5 Rep. 39. 2 Inſt. 5 11. 
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the cognizee. This acknowlegement muſt: be made either openly 

in the court of common pleas, or before one of the judges of 
that court, or elſe before commiſſioners in the country, em- 
powered. by a ſpecial authority called a writ of dedimus poteſtatem ; 
which judges and commiſſioners are bound by ſtatute 18 Edw. I. 
ſt. 4. to take care that the cognizors be of full age, ſound me- 
mory, and out of priſon. | If there be any feme-covert among 
the cognizors, ſhe is privately examined whether ſhe does it wil- 
| lingly and freely, or by compulſion of her huſband. 


B Y theſe acts all his eſſential parts of a fine are completed ; . 
and, if the cognizor dies the next moment after the fine is ac- 
knowleged, provided it be ſubſequent to the day on which the 
writ is made. returnable *, till the fine ſhall be carried c on in all 
it 8 c PRs of which the next is 


FR Tu E note of the fine : which is only a an abſtract of che 
writ of covenant, and the concord; naming the parties, the 
parcels of land, and the agreement. This muſt be enrolled of 
record in the * office, by direction of the ſtatute 5 Hen. IV. 

c. IG: | 


Tux fifth part is the foos of the fine, or concluſion of it: 
which includes the whole matter,. reciting the parties, day, year, 
and place, and before whom it was acknowleged or levied b. Of 
this there are indentures made, or engroſſed, at the chirographer' 8 
office, and delivered to the cognizor and the cognizee; uſually 
beginning thus, © haec ef# finalis concordia, this is the final agree- 
„ment, and then reciting the whole proceeding at * And 
thus the fine is completely Wy at common law. 2 


By Y — ſtatutes ſtill more la are e thipwinddehy; in 
|: order to render the fine more univerſally public, and leſs liable to 
be levied by fraud or covin. And, firſt, by 27 Edw. I. c. 1. he 


© ® Comb. 51. „ et . 
* Append. Ne. IV. f. 4. 
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ute of the fine ſhall be openly read in the court of common 
pleas, at two ſeveral days i in one week; and during ſuch reading 
all pleas ſhall ceaſe. By 5 Hen. IV. c. 14. and 23 Eliz. c. 3. all 
the proceedin gs on fines either at the time of acknowlegement, 
or previous, or ſu bſequent thereto, ſhall be enrolled of record in 
the court of common pleas. By 1 Ric. III. c. 7. confirmed and 
enforced by 4 Hen. VII. c. 24. the fine, after engroſſment, ſhall 
be openly read and proclaimed i in court ſixteen times; viz. four 
times in the term in which it is made, and four times i 8 in each of 
the three ſucceeding, terms ; during which time all pleas ſhall 
ceaſe : but this is reduced to once in each term by 31 Eliz. c. 25 
and theſe proclamations are endorſed on the back of the record © 
It is alſo enacted by 23 Eliz. c. 3. that the chirographer of fines 
ſhall every term write out a table of the fines levied in each county 
in that term, and ſhall affix them in ſome open part of the court 
of common pleas all the next term: and ſhall alſo deliver the 
contents of ſuch table to the ſheriff of every county, who ſhall 
at the next aſſiſes fix the ſame in ſome open place in the court, 
for the mare public notoriety of che fine. 


- 


+4 


- 


2. FIN ES, thus levied, are of four kinds. 1. What in our 


law French is called a fine . ſur cognizance de droit, come ceo que 
ci ad de ſon done; or, a fine upon acknowlegement of the right 
of the cognizee, as that which he hath of the gift of the cog- 
nizor*, This is the beſt and ſureſt kind of fine; for thereby the 
deforciant, in order to keep his covenant with the plaintiff, of 
conveying to him the lands in queſtion, and at the ſame time to 
avoid the formality of an actual feoffment and livery, acknow- 
leges in court a former feoffment, or gift in poſſeſſion, to have 
been made by him to the plaintiff. This fine is therefore ſaid to 
be a feoffment of record ; the livery thus acknowleged in court, 
being equivalent to an actual livery : fo that this aſſurance is ra- 
ther a confeſſion of a former conveyance, than a conveyance now 
originally made ; for the deforciant, or cognizor, acknowleges, 


ha Append, No. IV. 8.6. 7 | = This i 1s that ſort, of which an example 
1 80 . is given in the appendix, No. IV. 
c eg noſcit, 


cogugſcit, the right to 5 in the plaintiff, or cognizee, as dar 
which he hath de ſon done, of the proper gift of himſelf, the 
cognizor. 2. A fine © ſur cognizance de droit tantum, or, upon 
acknowlegement of the right merely ; z not with the circumſtance 


of a preceding gift from the cognizor. This is commonly uſed 
to paſs a reverfionary intereſt, which is in the cognizor. For 


of ſuch reyerſions there can be no feoffment, or donation with 


livery, - ſuppoſed ; as the poſſeſſion during the particular eſtate 
belongs to a third perſon*, It is worded in this manner; *« that 
« the cognizor acknowleges the right to be in the cognizee; and 
ce grants for himſelf and his heirs, that the reverſion, after the 

« particular eſtate determines, ſhall go to the cognizee*. 3. A 
fine- « fur conceſft” is where the cognizor, in order to make an 
end of diſputes, though he acknowleges no precedent right, yet 
grants to the cognizee an eſtate de novo, uſually for life or years, 
by way of ſuppoſed compoſition. | And this may be done reſer- 
ving a rent, or the like : for it operates as a new grants. 4. A 
fine ſur done, grant, et render, is a double fine, comprehending 
the fine ſur cognixance de droit come ceo, &c, and the fine ſur con- 
cefſit ; and may be uſed to create particular limitations of eſtate : 
whereas the fine ſur cognizance de droit come ceo, Cc, conveys 
nothing but an abſolute eſtate, either of inheritance or at leaſt of 
freehold*. In this laſt. ſpecies of fine, the cognizee, after the 
right 1s acknowleged to be in him, grants back again, or renders 
to the cognizor, or perhaps to a ſtranger, ſome other eſtate in the 
premiſes. But, in general, the firſt ſpecies of fine, . ſur cogni- 
« zZance de droit come ceo, &c,” is the moſt uſed, as it conveys a 
clean and abſolute freehold, and gives the cognizee a ſeiſin in law, 


without any actual livery; and is therefore called a fine — 
whereas ws others are « ut e. 


— 
| 3. Wr E are next to SONY the A ey felt of a 8 
Theſe principally depend, at this day, on the common law, and 
the two ſtatutes, 4 Hen. VII. c. 24. and 32 Hen. VIII. c. 36. The 


1 Moor. 629. Sj „ ERR „%% 
＋ Weſt. her p. . 95. ey” 


* 


. 3 1 
- wv » = % 
n 4 = >. a"? IJ 
* < 1 * o bs 2 „ . 
IRE 7 <p, * v "iy 4 8 
N 4 f 
*.- / 
a oY 8 W 
1 * 3 
* 2 ei, , 
a : (+14 
— 
t AN % 
12 a _ 
4 * „. a, 5 + 
4 
>, 1 


at 2 
= 4 
" ys 8 _ ST 3 5 R N q * l 9 0 8 
+ +, © * "ata" 2 vb, * 1 : 7 8 24. * *. N FR , 5 a * * — * 
. * w * 4 - 1 > Dy n 4 x 7 7 7 1 0 9 2 = P | ＋, As 
, r 4 N 2 . r v - * * . p - of . * LE Sr. * 1 7 > 
3 07 * 8 by. * RSS 98 ** . * 2 n 8 . . 5. 8 * on - g 9 4 2 F, — * * I 1 92 * PETR 4 Ks , $4 = 
. . N x g LEP 3 8 - 1 - : N ; 5 5 2 . Wl, ho 5 * — 99 19 h 
7 2 1 5 A x " — 8 1 
+ L 
— „ 1 Bo. n tO K 9 - 7 j . * 7 * acts, Bir ac. RTE 
c , "WT 08 9 * n 2 , = . =—_ . e . r 1 
a 8 B heh og 5 N 8 8 + mt - * a Oy ' -— "Ali; oo. act} . 
- 7 1822 * x F _ : 1 v3 N 4 . 7 * Por * . — : 9 x \Y 
2 4 * Ry * . N * od CONS, 2 * 2 29 * n r. $ * Bs 2 * 7 f * * 
7. 22 WE 3 e 1 „ ee 94 8 n j : & r 5 1 x 2 2 «S, TRL _ * 2 1 Fo n 
« 0% 5 Þ-. 8 2 * — 4 - "=, 2 7 = * 0 2 — 5 * 0 4 4 X 8 * = pi 3 * 7 Wr 7 q 
f : R * n . 1 _ * — 4 * 8 9 - A * en IR, * 7 3 47 ky 
W. i * : 5 ; : * 2 # . . g 5 * 2 : 6 1 , d a * x * wh 
4 F. * g * «5 J — 8 : : ; . x = * 7 s y 
2 0 1 * 4 - * Ps * . l ; . - , 4 * * — F 
5 * 1 \ 4 . oe” * 4 4 5 Y 4 
Fo : . i 4 > TY 2 SVs PY 4 = - 
5 N : - £ : 4 
Po 41 k , "" 2 * . " 2 V 1 1 — + \ o 
ö 4 55 . * 3 ” i - by * ? 3 1 s 
+ 1 7 . * 
4 " . 2 # q 
wh * 4 
* 3 


antient common law, with reſpect to this point, is very forcibly 


declared by the ſtatute 18 Edw. I. in theſe words. And the 
* reaſon, why ſuch folemnity i is required in the'paſling of a fine, 
is this; becauſe the fine is ſo high a bar, and of ſo great force, 
« and of a nature ſo powerful 1 in itſelf, that it precludes not only 
« thoſe which are parties and privies to the fine, and their heirs, 
but all other perſons in the world, who are of full age, out of 


priſon, of ' ſound memory, and within the four ſeas the day of 


* the fine levied; unleſs they put in their claim within a year 


_ *and a day.“ But this doctrine, of barring the right by 8 
was aboliſhed for a time by a ſtatute made in 34 Edw. N g. 16. 


which admitted perſons to claim, and falſify a fine, at any "inde 


finite diſtance *: whereby, as fir Edward Coke obſerves *, great 
contention aroſe, and few men were ſure of their oollefiions, till 
the parliament held 4 Hen. VII reformed that miſchief, and ex- 


cellently moderated between the latitude given by the ſtatute and 
the rigour of the common law. For the ftatute, then made l, re- 


ſtored the doctrine of non claim; but extended the time of An. 


So that now, by that ſtatute, the right of all ſtrangers whatſoever 
is bound, unleſs they make claim, not within one year and a day, 


as by the common law, but within fve years after proclamations. 


made: except feme-coverts, infants, priſoners, perſons beyond 
the ſeas, and ſuch as are not of whole mind ; who have five years 


allowed to them and their heirs, after the death of their huſbands, 


their attaining full age, recovering their liberty, returnin g into 
* or being reſtored to their mind. 


1 T ſeems to bare bers the intention of that politic prince, 
king Henry VH, to have covertly by this ſtatute extended fines 
to have been a bar of eſtates-tail, in 1 to unfetter the more 
eaſily the eſtates of his powerful nobility, and lay them more 


open to alienations; ; being well aware that power will always ac- 
company property. But doubts having ariſen whether they could, 


by mere implication, be adjudged a ſufficient bar, (which they 
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wete expreſſly declared hor to be by the ſtatute de Ani) the ſta- 
tute 32 Hen. VIII. c. 36. was thereupon made; which removes 
all difficulties, by declaring that a fine levied by any perſon of 
full age, to whom or to whoſe anceſtors lands have been entailed, 
ſhall be a perpetual bar ro them and their heirs claiming by force 

ſuch entail : " unleſs the fine be levied by a woman after the 
death of her huſband, of lands which were, by the gift of him 
or his anceſtor, aſſigned to her in tail for her Jointure® ; or un- 


3 


leſs it be of lands entailed by act of parliament or letters patent, 
and whereof the reverſion belongs to the ctown. * Nh 


-” 3 . 0 — . $ 3 : N . 
r 4 4 1 * . 45 * * $ & E 2 & 
* 


» 2 4 


* 


* ” 


Fx 0M - this view of the common law, regulated by theſe ſta- 
tutes, it appears, that a fine is a ſolemn conveyance on record from 
the Eognizor t to the cognizee, and that the perſons bound by a 
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Tur Parties ate either the cogniz zors, ot 
immedlately concluded by the fine, and barred of any latent 
right they might have, even though under the legal impediment 
of coverture. And indeed, as this is almoſt the only act that a 


n 


feme- covert, or married woman, is permitted by law to do, (and 
that becauſe the is privately examined as to her voluntary con- 
ſent, which removes the general ſuſpicion of compulſion by her 
bufband) it is therefore the uſual and almoſt the only ſafe me- 
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, whereby the can Jan, n the fate, fettlement, or incum- 
We of any eltate. TT 2 8 ; i ne 4 4 
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FPR IvI Es to a fine ate fuch as are anyway related to 
parte; who levy the fine, and ade under them by any right of 


er right of repr 5 Entation. Such as are the heirs 
general of the cognizor, the iſſue in tail lince the ſtatute of Henr 
the eighth, the vendee, the deviſe, and all others who mul 
make fitle by the petſons who levied the fine. For the act of th 
anceſtor ſhall bind the heir, and the act of the princip: 
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= See ſtatute 11 Hen. VII. c. 20. 
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STRANGERS to, a fine are all other perſons i in the world, 
except only parties and privies. And theſe are alſo bound by a 
| e, unleſs, withi five years after proclamations - made, they 

provided they are under- no ge png: 
en A preſent intereſt in the eſt: 


* © 
* 


— AN who 
us incapacitated to proſecute 
allowed them to put in their claims after ſuch im ü 

removed. Perſons alſo that have not a preſent, but a future in- 
nly, as thoſe in remainder or reverſion, have five) years al- 

* them to claim in, fr m the time that ſuch right accrues 
And if within that time they neglect to claim, or (by the ſtatute 
4 Ann. c. 16. * if they do not bring an actidn to try the right, 
in one after making , and proſecute the ſame 

of whatever. 
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b' Yet. et where a ſtranger, 0 nn cannot thus be 
— officiouſſy interferes in an eſtate which in no wiſe be- 
longs to him, his fine is of no effect; and may at any time be 
ſet aſide (unleſs by ſuch as are parties or privies thereunto “) by 
pleading that . partes finit nihil habuerunt.” And thus much for 
the conveyance or aſſurance by fine: which not only like other 
conveyances binds the grantor himſelf, and his heirs; but alſo 
all mankind, whether concerned in the transfer or no, if they 
fail to put in their claims within the time allotted by law. 
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Wt BR E fourth ſpecies of aſſurance, by matter of record, is 
a cms; ; recovery. Concerning the original of which, it was for- 
merly obſerved *, that common recoyeries were invented by the 
eccleſiaſtics to clade the ſtatutes of mortmain ; and afterwards 
encouraged by. of the courts of law in 12 Edw. IV. 
in order to put an end to all fettered inheritances, an 
| only. e ates-tall, gut alſo all rem ainders and reverſions expectant 
thereon. . I am now therefore only to conſider, fir t. the nature 
of a common recovery; and, ſecondly, it's farce 
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18% K common recovery is ſo far like a fine, that it is a ſuit or 
action, either actual or fictitious : 2 and i in it the lands are recovered 
againſt the tenant of the freehold ;, which recovery, being a ſup- 

ſed adjudication of the right, binds all pe ſons, and veſts a free 


ad we 


and abſolut te fee · ſim ple in recoveror. A recovery therefore 


175 A N D, firſt, the nature of i it or what a comm | on recovery 


33 4a — 


xing.in the nature of an action at law, not immediately com- 
promiſed like a fine, but carried on through every regular ſtage 
of N 1 am greatly apprehenſive that it's form and me- 
tho erſtood. by the ſtudent, de is not . 
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terms, and phrafes not hitherto 


* 


2 us, in the fitſt place, ſuppoſe David Edwurds' to be te- 
of the freehold, and deſirous to fuffet a common rece 
to bar all entails, remaitrders, 
f fimple to Francis 
olding is to bring an action a 
accordingly ſues ont a writ, called a Prarripe 
thoſe were it 8 and! or men operative words, when the law 
** che defchdan 
legal title to e land; but that he came into poſletfion of it 
t ohe Hugh Hutt bad turned he dettandatit out of it*. The 
ſabſeqye it proceedings are It o a record or recovery 
which the writ and tape of the & 


necks a to * 

the tenant ; and thereapon he prays, that 

the {aid Jacob M Morland may be called in to defend the title which 
vorarto, or calling of 

Is called the voce. 

ears, is impleaded, 

— demandant, de- 

fires leave of the cburt to 22p#47, or confer with the vouchee in 
private; which is (as ufual) allowed him. And ſoon afterwards 
the demandant, * returns to court, bur Morland the 


the recoveror, to 
, Edwards, who 

| has „ e edov 
by him, and now loſt by his default; which is a- 
Pile to the Goctrine of warranty mentioned in the preceding 


4 


Ch. 21. Dunne, 339 
chapter“. This is called the recompenſe, or recovery in value. 
But Jacob Morland having no lands of his own, being uſually 
the cryer of the court (who, from being frequently thus vouched, 

is called the common vouchee) it is plain that Edwards has only a 
nominal recompenſe for the lands ſo recovered againſt him by 
Golding ; which lands are now abſolutely veſted in the ſaid re- 


coveror by judgment of law, and ſeiſin thereof is delivered by the 
ſheriff of the county. So that this colluſive recovery operates 


merely in the nature of a conveyance in fee-ſimple, from Ed- 
wards he tenant in tall, to Wy the ere. 


Tun E recovery; here deſcribed, is with a fagle voncker only; 
but ſometimes it is with dauble, treble, or farther voucher, as the 
exigency of the caſe may require. And indeed it is now uſual. 
always to have a recovery with double voucher at the leaſt ; by 
firſt conveying an eſtate of freehold to- any indifferent perſon, 
againſt whom the praecipe is brought; and then he vouches the: 


tenant in tail, who vouches over the common vouchee *. For, if 


a recovery be had immediately againſt tenant in tail, it bars only: 


fuch eſtate in the premiſes of which he is then actually ſeiſed 4 


whereas if the recovery be had againſt another perſon, and the: 


tenant in. tail be vouched, it bars every latent right and intereſt: 


which he may have in the lands recovered”. If Edwards there- 
fore be tenant of the freehold in poſſeſſion, and John Barker be 
tenant in tail in remainder, here Edwards doth firſt vouch Bar- 
ker, and then Barker vouches Jacob Morland the common vouchee; 
who is always the laſt perſon vouched, and always makes default: 
whereby, the demandant Golding recovers the land againſt the: 
tenant Edwards, and Edwards recovers a recompenſe of equal 
value againſt Barker the firſt youchee ; who recovers the like 
againſt Morland the common vouchee, againſt whom ſuch ideal 
1 in | value. 1 is e a awarded. 


” pag, 301. . | = 7. 1 45 tit. Tail 32. Plow, 8 . 
* See appendix, * 
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Tu 18 s ſuppoſed. recompenſe i in as is the reaſon why ths TM 
in tail is held to be barred by a common recovery. For, if the 
recoveree ſhould ever obtain a recompenſe in lands from the com- 
mon vouchee (which there is a poſſibility in contemplation of 
law, though a very improbable. one, of his doing) theſe lands 
would ſupply the place of thoſe fo recovered from him by collu- 
ſion, and would deſcend to the iſſue in tail *. This reaſon will 
alſo hold, with equal force, as to mot remainder-men and rever- 
fioners ; to whom the poſſibility will remain and revert, as a full 
recompenſe for the reality, which they were otherwiſe entitled 
to: but it will not a/ways hold; and therefore, as Pigott ſays “, 
the judges have been even gſtuti, in inventing other reaſons to 
maintain the authority of recoveries. And, in particular, it hath 

been ſaid, that, though the eſtate-tail is gone from the recoveree, 
yet it is not deſtroyed, but only transferred; and ſtill ſubſiſts, and 
will ever continue to ſubſiſt (by conſtruction of law) in the reco- 
veror, his heirs, and aſſigns: and, as the eſtate-tail ſo continues 
to ſubſiſt for ever, the remainders or reverſions expectant on the 
determination of ſuch ate a can never take * 

T o ſuch a ſhifts, hk ſubtile a and ſuch 
ſtrange reaſoning, were our anceſtors obliged to have recourſe, in 
order to get the better of that ſtubborn ſtatute: de dont. The de- 
fign, for which theſe contrivances were ſet on foot, was certainly 
laudable ; the unrivetting the fetters of eſtates-tail, which were 
attended with a legion of miſchiefs to the commonwealth : but, 
while we applaud the end, we cannot but admire the means. Our 
modern courts of juſtice have indeed adopted a more manly way 
of treating the ſubject; by conſidering common recoveries in no 
other light, than as the formal mode of conveyance, by which 
tenant in tail is enabled to aliene his lands. But, fince the ill con- 
ſequences of fettered inheritances are now generally ſeen and al- 
lowed, and of courſe the utility and expedience of ſetting them 

at liberty are apparent ; it hath often been wiſhed, that the pro- 


2 Dr& St. 1. I, dial. 25. of com. recov. 13, 14. 
| | _ ceſs 


% 
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ceſs of this conveyance was tiring and rendered leſs ſubject 
to niceties, by either totally repealing the ſtatute de + Which 
perhaps, by ie the old doctrine 
give b y litigations: or by v Ve 

of full age he ſame abſolute fee- | 


the tenant in tail to bar the cſtate-tail by: a lemi deed, to be 
made in term time and enrolled in ſome court of record; which 
is liable to neither of the other objections, and i is warranted not 
only by the uſage of our 4 ner the ee 


dent of the ſtatute 21 Jab. I. c. 19. which, in caſe of a bankrupt 
in'talfempowersh commiſſionets to ſell the te 


. Hcers, concern in paſling re- 
coveries, are t tl 1 4p 8 5 be bo vorthy attention, thoſe might be 
provided for in the fe 8 ; 8 e pa d upon each enrollment. 5 
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20. no woman, ; 
ſuffer a recovery of lands ſettled on 32 9 in tail by way of-3 -jointure 
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| and or any of his anceſtors. 5 And by ſtatute 14 Eliz. 
B. no © wager for ife, of any ſort, can ſuffer a rect 
hem in remainder or reverſion. For,whic 
©, with remainder 
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t the recovetee, or tenant 
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recoveries are in themſelves 
ceſſary that there 
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ow "anon, BE: 


* Pigott, 41, Sc. 4 Burr, I. 115. 
twenty 
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r ears be ſufficient evidence, on behalf of a purchaſor for 
. 4 ee that ſuch recovery was duly ſuffered. And 
ace to give the ſtudent a general idea of common 

ies of afſurances 5 matter of record. 


* 


=; ines, and of recoveries. 

ut any good conſideration, 

thout any uſes declared, they, like other cofiveyances, 

enure only to the uſe of him who levies or ſuffers them. And 

if a conſideration appears, yet as the moſt uſual fine, * * cog- 

it nizance-de drort come cen, &c, conveys an abſolute eſtate, with- 

ut any limitat to th nizee; and as common recoveries 

do the ſame to the recoverof ; theſe aſſurances could not be made 
to anſwer the purpoſe of family ſettlements, * a vari 


of uſes and e Is OY: often ex 


— 


infinite variety of movements, in che vaſt and intricate machine 
of a voluminous family . ſettlement. And, if theſe deeds are made 
previous to the fine ar recovery, they, are called deeds to lead the 
uſes; if ſubſequent, deeds to- declare them. As, if A tenant in 
tail, with remainder tot mſelf i in fee, would ſettle his eſtate on 
B for life, remainder to C in tail, remainder to D in fee; this 
is what by law he has no power of doing. effectual Yo. while 
own. eſtate-tail is in being. He th tht y.C 


or recovery; and the fine when levied 
ſhall enure to the uſes fo ſpecified and no' other. For chongt E. 
the conuſee or recoveree, hath a fee-ſimple veſted in himſelf by 
the fine or recovery; yet, by the operation of this deed, he be- 
f Dyer. 18. 1 
XA 2 comes 


* 


"fo the uſe 
uted 1 im- 


; be FS 5 | afterwards made | between the r 


* 


emed to be only ir 
29 Car. II. 


illustrated by example, In the deed 3 be ſuffered of the pr 
marriage ſettlement in the. appendi it is 3 | on (for 
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ig bal, i it is fo. 44 /þ J 
ak : fee, Forreſter 167, Ps | 
tenant of the | ; 


1 


Cecilia Barker for de r 
1 * Barker f in tall, Re 
to Cecilia Barker i in fee ; 


„ A John Barker; and 
t che recovery Itſelf be ſuf. 2 ; 
am fered "againſt this. tenant. to the praccipe, ; 
nat re- who ſhall. youch John, Barker, and thereby 9 8 
| er for life; remainder | bar his cltate-tail and become tenant of | j 
to preſerye the contingent remain» + tl 1 of ſuch recovery: 
to. life, for de uſes of which W ſo acquired, are 
de > thoſe expreſſed i in this deed. 
ordingly the parties covenant todo theſe 
ſeveral acts, (ſee pag. vüll.] And in con- 
Ader to "ck een F* inde! No ſequence thereof the fine and recovery are 
.  - _ - John Barker in tail; re: 7 ader to Cecilia had and ſuffered (Ne. IV. and No. V.) of 
. 5 Barker in fee. Now it is neceſſary, in or- which this conveyani is a deed to lead the 
_— > 4. 6 der to bar the eſtate-tail of John Barker, VVV f 
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cuſtom, 
eficilar 2 — and relative only 
| his therefore is a very | 


rd of his ſigniory, it is Wee a forfeiture of a co 


tter of record, even in 


erally by in ſome manors, 
by ſpecial cuſtom, recoveries may be ſuffered copyholds*: but 
ring in othing material from recoveries of free land, 


8 


are not ſuffered in the king's courts, but in 
the manor, I ſhall confine myſelf | to con 


y ſurren er, an 


s, it may Abe to 25 uſe anc 
; to the uſe of his own will; an 
eſs, 1 in moſt manors, is, that the tenant comes to 
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> Moor, 637. 
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; either in 1 court, {or, if the cuſtom permits, out # 
| of the lame manor, pro- 
m to warrant it ; and there 


. 5 the jury « or homage 
Vhich preſentment is an | 
5 rn | 


* — ” - In this brief abſt &, of i 
3 . inf * The fie as: of a baſk nature ws tenure, i is un- 


5 alienable without the knowlege and c For this | 
- ; | ; ar it is reſigned ap, or ſurrendered into his Rande. Cuſtom, 
— | ſucceſſor; but Now erly it was 1 
"RL | s right is of much | FF 


of uſes with reſpect to 
| lienee of a copyhold ly ius Hducia. 
=_ rium, or which oi was no remedy at law, ut only by ſulpoena 
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in chancery ©. When therefore the hops: had accepted a ſurren- _— 


der of his tenant's intereſt, upon confidence to re-grant the eſtate _ | Wi 


to another perſon, either then expreſſly named or to be afterwards - 


named in the tenant's will, the chancery inforced this truſt as a 0 


matter of conſcience ; which juriſdiction, though ſeemingly new | 2 


| | = 
in the time of Edward IV, was generally acquieſced in, as it 9 


opened the way for the alienation of copyholds, as well as of fre- ib 


hold eſtates, and as it rendered the we of them both equally de- EE 85 Pp 


teſtament. Yet, even to this day, the new tenant can- 


©; 
y 


tted but by compoſition with the lord, and paying 


tion. Add to this the plain feodal inveſtiture, by delivering the 
y bol of ſeiſin in preſence of the other tenants in open court 


& * quanda haſta vel aliud cor poreum quidlibet parrigitur a domino ſe in- >» "RF 4 N | 


acere diceute; quae 


item caram dnabius vaſallis ſo— 


# Geber : = and. to Crown. the whole, the oath. of | 


which we way fly e thin, had there 8 no other 1 2 A 
evidence of the fact in the reſt of our tenures and eſtates, / the _—— 
very exiſtence of copybolds, and the manner in which they are e 0 
Confined, would inconteſtably prove the very univerſal recep- "= 
tion, which this northern ſyſtem of property for a long time ob- | bo 
tained in this Wand ; and which communicated itſelf, or at. leaſt 


it's fmilitude, even to. our very vi leins and bondmen. 8 3 4 
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* k : 


Tus method of 2 Ange is 0 eſſential to the nature of a. | 1 4 
eopyhold eftate, that it cannot y be transferred by any o ” „ 
ther aſſurance. No bald. fine, . Or: recovery (in the king's: _ _— 
eopyhold eſtate with e I cannot do it by an ordinary deed | — 
of exchange at the common I 1 rede eee _ bl 
other's uſe; and the lord will admit us accordingly. If I would: = 
deviſe a: copybold, . 1-muſt ſurrender it to the uſe. of: my laſt wilk 


c Cro. Jac. 568. 5 ; { 1 | 8 Feud. |, 2. 4. 2. | 8 - | | i 4% / ; LE 
4 Bro, Abr, tit. Tenant per cupis. 1 N e 5 
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way of acknowlegement for the licence of aliena- 3 1 


Ar ent and in . my will I muſt 0 e my e and 
5 then be entitled t. admiſſion," — 
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13 the more 1 to apprehend the nature of t IJ 
aſſurance, let us take a ſeparate view of it's ſeveral parts; ; 


an e ſubſequent Whereto 
receive. it perfection and confi 7 
of the aliengr's intention, ch. 
in poſſeſſion. Fo „ till Ante 
ay ng notice of * as 

he. 3 of 
diſcharge all ban 00 . Ye 
5 . 
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1 nominee 
is a 1 and pi 
ſurrenders to che 


der is merely * od; and by no : 


intereſt as abſolute owner, yet his ſecond ſurrender previous to his 
own admittance is abſolutely void ab initio; becauſe at the time of 
but a poſſibility of an intereſt,” and could 

wing: and no ſubſequentadmittance can make 

initio void. Vet, tho gh upon the ori- 

he nominee hath but a poſſi lity, it 1s however 

ty, as may. eh . e pleaſes be reduced to a 

| force. or fraud ze deprived. or 

rrender ; but if the lord 

ellable tc by a bill in chan- 

or a mandamus*: and the ſurrenderor can in no wiſe defeat his 


grant; his hands being for ever bound from diſpoſing of the land 
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in any other way, and his mouth for ever ſtopped from revoking a _ 
or countermanding his own deliberate act“; except in the caſe > 8 
of a ſurrender to the uſe of his will, which is always revo- ) 


cable * 


2. A s to the preſentment : that, by the general cuſtom of ma- - 
nors, is to be made at the next court baron immediately after the "* 
ſurrender ; but by ſpecial cuſtom in ſome places it will be good, 
though made at the ſecond or other ſubſequent court. And it is 
to be brought into court by the /ame perſons that took the ſur- 
rendet, and then preſented by the homage; and in all points 
material muſt correſpond with the true tenor of the ſurrender 
itſelf. And therefore, if the ſurrender -be conditional, and the 
preſentment 'be abſolute, both the ſurrender, preſentment, and 
admittance thereupon are wholly void * : the ſurrender, as being 
never truly preſented ; the preſentment, as being falſe; and the ; 
admittance, as being founded on ſuch untrue preſentment. If a 
man ſurrenders out of court, and dies before preſentment, and 
preſentment be made after his death, according to the cuſtom, 
this is ſufficient“. 80 too, if cy que uſe dies before preſentment, 


yet, upon preſentment-made-after his death, his heir according - 
to the cuſtom ſhall be admitted. The fame law is, if thoſe, into | 9 
whoſe hands the ſurrender is made, die before preſentment; for, 1 
upon ſufficient proof in court that ſuch a ſurrender was made, 0 


the lord ſhall be compelled to admit accordingly. - And if the ON 
ſteward, the tenants, or others into whoſe hands ſuch. ſurrender 
is made, do refuſe or negle& to bring it in to be preſented, upon 
2 petition preferred to the lord in his court baron the party grie- 
ved ſhall find remedy. But if the lord will not do him right and 
Juſtice, he may ſue both the lord, and them that took the ſurren- | 
der, in * and mall there find. ate; | 


v Co. Copyb. f. Vf. 
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DMI T TAN OE is the laſt ſtage, or perfection, of copy- 
hold aſſurances. And this is of three forts : firſt, an admittance 
upon a voluntary grant from the lord ; fecondly, an admittance 
upon ſurrender by the former tenant; and thirdly, an admittance 

| upon a de cent from the anceſtor. | 


— 


* 


Ix admittances, even upon a voluntary grant from the lord, 
en copyhold lands have eſcheated or reverted to him, the lord 
is conſidered as an inſtrument. For, though it is in his power to 
keep the lands in his own hands, or to diſpoſe of them at his 
pleaſure, by granting an abfolute fee-fimple, a freehold, or a 
chattel intereſt therein; and quite to change their nature from 
copyhold to ſocage ar ſo at: he may well be reputed their 
abſolute owner and he will ſtill continue to diſpoſe 
of them as copyhold, bs is bounth to obſerve the antient cuſtom 


preciſely in every point, and can neither in tenure nor eſtate in- 


troduce any kind of alteration ; for 'that were to create a new 
yhold : Wherefore ori this ar vrt the Fensunn him cuſ- 


hands, by the tenant s 

tenure and enfranchiſe 

copy, he can neither add to nor diminiſh the anticat rent, nor 
make any the minuteſt variation in other /ref nor is- 

tenant's eſtate, ſo granted, ſubject to any Na or — 

r 


Ns 1 : SD 5 ; 
1 


Ix admittarices upon ſurrender of another, the lord is to no 
intent reputed as owner, but who ly as an inſtrument : and the 
tenant admitted ſhall likewiſe be ſubject to no charges or incum- 
brances of the lord; for his claim to the eſtate is folely under 
him that made the ſurrender . | | 


w 


Age ne 


> 


= Co. Cop. §. 41. 7 
8 Rep. 63. 


Any D, as in admittances upon ſurrenders, fo in admittances upon 
4 ſcents by the death of the anceſtor, the lord is uſed as a mere 
inſtrument; and, as no manner of intereſt paſſes into him by the 
ſurrender or the death of his tenant, ſo no intereſt paſſes out of 
him by the act of admittance. And therefore neither in the one 
caſe; nor the other, is any reſpect had to the quantity or quality 
of the lord's eſtate in the manor. For whether he be tenant in 
fee or for years, whether he be in poſſeſſion by right or by wrong, 
it is not material; ſince the admittances made by him ſhall not 
be impeached on account of his title, becauſe they are Judicial, 
or rather miniſterial, ws which every lord in poſſeſſion i is bound 
to perform SIT 


' ADMITTANCEs, however, upon ſurrender differ from ad- 
mittances upon deſcent in this; that by ſurrender nothing is 
veſted in ceſtuy que uſe before admittance, no more than in volun- 
tary admittances; but upon deſcent the heir is tenant by copy 
immediately upon the death of his anceſtor : not indeed to all 
intents and purpoſes, for he cannot be ſworn on the homage nor 
maintain an action in the lord's court as tenant; but to moſt in- 
tents the law taketh notice of him as of a perfect tenant of the 
land inſtantly upon the death of his anceſtor, eſpecially where 
he is concerned with any ſtranger. He may enter into the land 
before admittance; may take the profits; may puniſh any treſ- 
_ paſs done upon the ground*; nay, upon ſatisfying the lord for 


his fine due upon the deſcent, may ſurrender into the hands of 


the lord to whatever uſe he pleaſes. For which reaſons we may 
conclude, that the admittance of an heir is principally for the 
benefit of the lord, to intitle him to his fine, and not ſo much 
neceſſary for the ſtrengthening and compleating the heir's title. 
Hence indeed an obſervation might ariſe, that if the benefit, 
which the heir is to receive by the admittance, is not equal to 
the charges of the fine, he wil never come in and be admitted 


7 4 Rep. 27. I. Rep. 140. | 5 4 Rep. 23. 
2 


to 


3 * 8 
- iy 


* 


do his copyhold in court; and fo the lord may be defrauded of 


His fine. But to this we may reply in the words of ſir Ed- 
ward Coke, I aſſure myſelf, if it were in the election of 
«© the heir to be admitted or not to be admitted, he would be 
« beſt contented without admittance ; but the cuſtom in every 
4e manor is in this point compulſory. For, either upon pain of 
« forfeiture of their copyhold, or of incurring ſome great pe- 
«© nalty, the heirs of copyholders are inforced, in every manor, 
« to come into court and be admitted 


of TIN Gs. 


» ALIENATION »y DE VIS E. 


H E laſt method of conveying real property, is by devs/e, | 
or diſpoſition contained in a man's laſt will and teſtament. 

And, in conſidering this ſubje&, I ſhall not at preſent enquire of 

into the nature of wills and teſtaments, which are more properly | op 
the inſtruments to convey perſonal eſtates ; but only into the ori- | 4 
ginal and antiquity of deviling real eſtates by will, and the con- | 5 
ſtruction of the ſeveral ſtatutes upon which that power is now e 1 
founded. e . 1 


* — 


IT ſeems ſufficiently clear, that, before the conqueſt, lands . 1 
were deviſable by will *. But, upon the introduction of the mi- 3 
litary tenures, the reſtraint of deviſing lands naturally took place; 

' as a branch of the feodal doctrine of non-alienation without the | 
conſent of the lord *. And ſome have queſtioned, whether this 
reſtraint (which we may trace even from the antient Germans?) 
was not founded upon truer principles of policy, than the power | 
of wantonly diſinheriting the heir by will, and transferring the 
eſtate, through the dotage or caprice of the anceſtor, from thoſe 5 
of his blood to utter ſtrangers. For this, it is alleged, maintained 

dhe ballance of property, and prevented one man from growing. 
too big or powerful for his neighbours; ſince. it rarely happens, oo 


Wright of tenures. 172. 1 © Tacit. de mor, Germ. c. 21. 
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374 De Richrs BO OR II. 
that the ſame man is heir to many others, though by art and 


management he may frequently become their deviſee. Thus 


the antient law of the Athenians directed that the eſtate of the 


| _ deceaſed ſhould always deſcend to his children ; or, on failure of 


lineal deſcendants, ſhould go-to the collateral relations : which 
had an admirable effect in keeping up equality and preventing the 
accumulation of eſtates. But when Solon © made a light altera- 
tion, by permitting them (though only on failure of iſſue) to diſ- 
poſe of their lands by teſtament, and deviſe away eſtates from 
the collateral heir, this ſoon produced an exceſs of wealth in ſome, 
and of poverty in others: which, by a natural progreſſion, firſt 
produced popular tumults and diſſentions; and theſe at length 
ended in tyranny, and the utter extinction of liberty; which 
was quickly followed by a total ſubverſion of their ſtate and na- 
tion. On the other hand, it would now ſeem hard, on account 
of ſome abuſes, (which are the natural conſequence of free agen- 
cy, when coupled with human infirmity) to debar the owner of 
lands from diſtributing them after his death, as the exigence of 
his family affairs, or the juſtice due to his creditors, may per- 
haps require. And this power, if prudently managed, has with 
us a peculiar propriety ; by preventing the very evil which re- 
ſulted from Solon's inſtitution, the too great accumulation of pro- 
perty : which is the natural conſequence of our doctrine of ſuc- 
allies by primogeniture, to which the Athenians were ſtrangers. ; 
Of this accumulation the ill effects were ſeverely felt even in the 
feodal times ; but it ſhould always be ſtrongly. diſcouraged in a 
commercial country, whoſe welfare depends on the number of 
ee en. engaged in the nn. of W 


eee this be, we find that, hy: the common bw of 
England ſince the conqueſt, no eſtate, greater than for term of 


ears, could be diſpoſed of by teſtament *; except only in Kent, 


and in ſome antient burghs, and a few particalar manors, where 


their Saxon immunities by ſpecial indulgence ſubſiſted *, And 


4 Plutarch, in vita Solos. Lit. . 169; i ie 
© 2 Inft.7. | 
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though the feodal i on alienations by deed vaniſhed very 
early, yet this on wills continued for ſome centuries after; from an 
apprehenſion of infirmity and impoſition on the teſtator in extremis, | 
which made ſuch deviſes ſuſpicious. Beſides, in deviſes there was. 

wanting that general notoriety, and public deſignation of the ſuc- 
ceſſor, which in deſcents is apparent to the neighbourhood, and 


which the ſimplicity of the common law always Ts in every. 
transfer and new A of property. 


Bas T 1 Seele alli ingenuity had invented the doctrine 
of uſes, as a thing diſtin& from the land, uſes began ts be de- 
viſed very eee „and the deviſee of the uſe could in chan- 
cery compel it's execution. For it is obſerved by Gilbert“, that, 
as the popiſh clergy then generally ſate in the court of chancery, 
they conſidered that men are moſt liberal when they can enjoy 
their poſſeſſions no longer; and therefore at their death would: 
chooſe to diſpoſe of them to thoſe, who, according to the ſuper- 
ſtition of the times, could intercede for their happineſs in an- 
other world. But, when the ſtatute of uſes i had annexed the 
poſſeſſion to the uſe, theſe uſes, being now the very land itſelf, 

became no. longer deviſable: which might have occaſioned a great: 
revolution in the law of deviſes,. had not the ſtatute of wills been: 
made about five years after, viz. 32 Hen. VIII. c. I. explained: 
by 34 Hen. VIII. c. 5. which enacted, that all perſons being _ 
in fee-ſimple-(except: feme-coverts, infants, idiots, and pe 

of nonſane memory) might by will and teſtament in writfhg = 
viſe to any other perſon, but not to bodies corporate, two thirds. 
of their lands, tenements, and hereditaments, held in chivalry,, 
and the whale of thoſe held in ſocage: which now, through: 
the alteration: of tenures by the ſtatute of Charles the ſecond, a- 

— mounts to the whole of their landed property. . their copy- 
. hold. tenements. 


c 0RPORATIONS were excepted i in | theſe Ratutes,.. to pre- 
vent the extenſion of gifts in mortmain; but now, by conſtruc- 


/- 


s Plowd. 8 | 27 Hen. VIII. c. 10. 
* an deviſes, 7. — tion; 


* 


Sinning of his will. Ms os I Jotin' Mills do make wa * laſt wy 


376 The RicuTsy Boon II. 
tion of the ſtatute 43 Eliz. c. 4. it is held, chat a deviſe to a cor- 


poration for a charitable uſe is valid, as operating in the nature 
of an appointment, rather than of a bequeſt. And indeed the piety 


of the judges hath formerly carried them great lengths in ſup. 


porting ſuch charitable uſes *; it being held that the ſtatute of 
Elizabeth, which favours appomntinents to charities, ſuperſedes 


and repeals all former ſtatutes ', and ſupplies all defects of aſſu- 
rances *: and therefore not only a deviſe to a corporation, but a 


deviſe by a copyhold tenant without ſurrendering to the uſe of 
his will“, and a deviſe (nay even a ſettlement) by tenant in tail 


without eier fine or recovery, if made to a charitable uſe, are 


good by oy of none raed n 


WI TH i cya to deviſes in general, experience Won ſhewed 
how difficult and hazardous a thing it is, even in matters of pub- 
lic utility, to depart from the rules of the common law; which 
are ſo nicely conſtructed and ſo artificially connected together, 
that the leaſt breach in any one of them diſorders for a time the 


texture of the whole. Innumerable' frauds and perjuries were 
quickly introduced by this parliamentary method of inheritance: 


for fo looſe was the conſtruction made upon this act by the courts 
of law, that bare notes in the hand writing of another perſon 
were allowed to be good wills within the ſtatute 7. To remedy 
which, the ſtatute of frauds and perjuries, 29 Car. II. c. 3. di- 
rects, that all deviſes of lands and tenements ſhall not only be in 
writing, but ſigned by the teſtator, or ſome other perſon in his 
preſence, and by his expreſs direction; and be ſubſcribed, in 
his preſence, by three or four credible witneſſes. - And a ſimilar 
Keninity 3 is een for revoking a deviſe. - - 8050 


In the run of this laſt ſatis, it FO die Validdged 
that the teſtator's name, written with his own hand, at the be- 


p 


* Ch, Prec. . 2 Moor. hos | | 
1 Gilb. Rep. 45. 1P. was, 4s. o '2Vern. 453. Ch. Prec. 16. 
7 * Duke's charit. uſes. * T' Dyer, 72, Cro. Eliz. 100. 
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60 and teſtament,” is a ſafficient figning, w without any name at the 
bottom 1; though the other is the ſafer way. It has alſo been 
determined, that though the witneſſes muſt all ſee the teſtator 
ſign, or at leaſt acknowlege the ſigning, yet they may do it at 
different times. But they muſt all ſubſcribe their names as wit- 
neſſes in his preſence, leſt by any poſſibility they ſhould miſtake 
the inſtrument And, in a caſe determined about twenty 
years ago" „the Judges were extremely ſtrict in regard to the 
credibility, or rather the competency, of the witneſſes : for 
they would hot allow any legatee, nor by conſequence a creditor, 
where the legacies and debts were charged on the real eſtate, to 
be a competent witneſs to the deviſe, as being too deeply con- 
cerned in intereſt not to wiſh. the eſtabliſhment of the will; for, 
if it were eſtabliſhed, he gained a ſecurity for his legacy or 
debt from the real eſtate, whereas otherwiſe he had no claim 
but on the perſonal aflets. This determination however alarm- 
ed many purchaſors and creditors, and threatened to ſhake moſt 
of the titles in the kingdom, that depended on deviſes by will. 
= if the will was atteſted by a ant to whom wages were 
due, by the apothecary or attorney whoſe very attendance made 
* — or by the miniſter of the pariſh who had way 
demand for tithes or eccleſiaſtical dues; (and theſe are the 
ſons moſt likely to be preſent in the teſtator's laſt illneſs) an wy 
if in ſuch caſe the teſtator had charged his real eſtate with the 
payment of his debts, the whole w wil, every diſpoſition there- 
in, * far as related ws real p- roperty, Were Spy to bo any 


red both ts com petaney e 4 "the credit of b uch Agamen by de- 


claring void all legacies given to Witneſſes, and thereby removing 


all poſſibility of their intereſt affecting their teſtimony: The ſame 
ſtatute hkewiſe eſtabliſhed the competency of creditors, by di- 
ecting the teſtimony of all ſuch creditors to be admitted, dut 
 leaying their . "(as well as that of all other witneſſes) to be 


conſidered, on a view of all the circumſtances, the court and 
1 3Lev.1. 5 5 „ 1 P. we. 740, , . 
Freem. 486. 2Ch. Caſ. 109. Pr. Ch. 185. e Stra. 1253. ee 
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M. 31 Geo. II. 4 Burr. 1. 40. 
* See pag. 307. 


2 ICIS 


s- will paſs under fuch deviſel, unleſs, Gubſequent _ 


ſe or oontractꝰ, the deviſor re-publiſhes his will *. 4 
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Wr have now confidered the ſeveral ſpecies of common aſ- 7 = 


1Urances, whereby a title to lands and tenements may be tranſ- *. _ MM 
from one man to another. But, before we 1 
it may not improper to take notice of a 1 


"A few. general rules and maxims, which have been laid down by = Ui. 
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1. TmaT the ion be favorroble, and as near the Wo 
minds and apparent intents of the parties, as the rules of law FP 9 
ut. For the maxims of law are, £4 inten- 1 5 
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ge 


ri& ond preciſe gente | 
| f words; nam gui bueret in litera, haeret in cortice. Therefore, A 
a grant of a remainder a reverſion may well paſs, and e con- . 
verſo*. And another maxim of law is, that“ mole. E | bh, 


« 
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made upon the entire 
not merely upon disjointed parts of it. Nam ex antecedentibus i 


. 
o . * 


Moor. 255; 11 Mod. 17. < 1Bulftr. 17 5. Hob. 304. = N . 
1 Ch. Caſ. 39. 2 Ch. Caſ. 144. a 2 Saund. 157. e | oe, 
Salk. 238. . _ © Hob. 27. | 1 . 15 

d And. 60. e Co. Litt. 223. 28how. 334. | 
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part of it, be (if poſſible) made to take „ and 0 
word but what may operate in ſome ſhape or other b. « Nan 


« verb mp 1 intelligi _ efetiu, ut res magis valeat quem pe- 


94 | Thx AT the deed be taken moſt ſtrongl 7 
dhe agent or contractor. and in W 0 


LON | LAKE men IU y oa » not to prejudice 
own intereſt by the too extenſive meaning of their words : 
and hereby all manner of deceit in kny ome is avoided s for men 


to put their own « on upon 
wat by Aren between an indenture 


| x pots. for, 

delivered as the words of one party, yet they are not his 

words only, bu other party hath given his conſent to eyery 
one of them. But in a deed poll, executed only by the gran- 
t e the words of 8 grantor only, and ſhall be taken 
3 10 en a rule of 
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j . T LAT, if the words: will bear two ſenſes, one agreeable 
to, and another againſt, law 3 thaf ſenſe be preferred, which is 
moſt agreeal le thereto v. As if tenant in tail lets a leaſe for life 
generally, it ſhall be conſtrued for his own life only, for that 
ſtands with the law; and not for the life of the leſſee, which 


is beyo d his power to grant. 4 
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81 Bulftr. 11 LEO the * Plowd. 134- 
* 1 P. WWW. 487. . 1 Bacon's Elem. e. 3. 


2 ” <% $4. « * — ny 5 1 1 
* 


8 Tax AT, ; a | deed, if rte be tway dane ſo totally repug- 
F nant to each other, that they cannot ſtand together, the firſt ſhall 
| be received and the latter rejected: wherein it differs from a , 
will; for there, of two ſuch repugnant clauſes the latter ſhall 
ſtand *. Which is owing to the different natures of the two in- 
ſtruments ; for the firſt deed, and the laſt will are always moſt 
available in law. Vet in both caſes we ſhould rather attempt to 
5 3 them?. eee | 


I ' 15 
* > ; Ns Fs ; 
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7 TU Ar a deviſe be moſt favourably expounded, to pues 
if le the will of the deviſor, who for want of advice or 
learning may have omitted the legal and proper phraſes. And 
therefore many times the law diſpenſes with the want of words 
in deviſes, that are abſolutely requiſite in all other inſtruments. 
Thus a fee may be conveyed without words of inheritance i; and 
an eſtate- tail without words of procreation *. By a will alfo an : 
eſtate-may paſs by mere implication, without any expreſs words 
to direct it's courſe. As, where A deviſes lands to his heir at law, 
after the death of his wife: here, though no eſtate is given to 
the wife in expreſs terms, yet ſhe ſhall have an. eſtate for life by 
implication *; for the intent of the teſtator is clearly to poſtpone: 
| the heir till after her death; and, if ſhe does not take it, nobody 
elſe can. 80 alſo, where a deviſe is of black-acre to A and of 
white-acre to B in tail, and if they both die without iſſue, then 
to C in fee: here A and B have croſs remainders by implication, 
and on the failure of either's iſſue, the other or his iſſue ſhall 
take the whole; and C's remainder over ſhall be poſtponed till 
the iſſue of both ſhall fail. But, to avoid confuſion, no crofs 
remainders are allowed between more than two deviſees n: and, 
in general, where any implications are allowed, they muſt be ; 
—_— as are ey (or at leaſt lnghly frobabliY and not merely 
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> a To fay. the truth, the vaſt tions which | 
of real property "has undergone from the conqueſt to the preſent 
the infinite determinations upon points tl at .continually 

deen heaped one upon another for a courſe 


time; 


ariſe, and which have heen heape 
"and oat ans * * Firzg. 236, 11 Mod. 153. 
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of ſeven; centuries, without any order or method; and the mul- 
tiplicity of acts of parliament which have amended, or ſome- 
times only altered, the corhmon law; theſe caſes have made 
the ſtudy of this branch of our national juriſprudence a little 

zerplexed any intricate. , It hath been my endeavqur prineipally 
to ſelect ſuch parts of it, as were of the moſt general uſe, where 
the principles were the moſt ſimple, the reaſons of them the 
moſt obvieus, and che practice the leaſt embarraſſed; - Yet I can- 
not preſume that I have always been thoroughly intelligible to 
ſuch of my readers, as were before ſtrangers even to the very 
terms of art, which I have been obliged to make uſe of: though, 


whenever thoſe have firſt occurred, 1 have generally attempted a 
of their meaning. in 


8 : es which our lay 
been taught, ta ſpeak 3 the difficulty arj 
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e law, as things that are 
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trouble and pains. 

em y but at the ſame time entertained a very low 
n of all perſonal eſtate, which they re- 
 garded only as ogg ag The amount of it indeed 
hich el in 
chat a tax of * fifteenth, tenth, 
ime roportion, of all the moveables of 
the ſubject, was f CE Jaid without ſeri ple, and is mentioned 
with much unconcern by our antient hiſtorians, though now it 
would juſtly alarm our opulent merchants and ſtockholders. And 

hence likewiſe may be derived the frequent foi 
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by the common law, of all a man's goods and chattels, for miſ- 1 
behaviours and inadvertencies that at preſent hardly ſeem to de- . . 
ſerve ſo ſevere a puniſhment. Our antient law-books, which are ED | _— 
founded upon the feodal proviſions, do not therefore often con= | = 
deſcend to regulate this ſpecies of property. There is not a chap- r 
ter in Britton or the mirroir, that can fairly be referred to this 55 | 1 
head; and the little that is to be found in Glanvil, Bracton, and 1 
Fleta, ſeems principally borrowed from the civilians. But of 1 
later years, ſince the introduction and extenſion of trade and com- r 
| merce, which are entirely occupied in this ſpecies of Property, | _ 
and have greatly augmented it's quantity and of courſe it's value, 8 1 
we have learned to conceive different ideas of it. Our courts | Y 
now regard a man's. perſonalty in a light neatly, if not quite, | 
equal to his realty : and have adopted a more enlarged and leſs po | 
technical mode of conſidering the one than the other; frequent: __ © mn 
ly drawn from the rules which they found already eſtabliſhed by _ 
| the Roman law, wherever thoſe rules appeared to be well- ground- . 1 
cdl and appoſite to the caſe in queſtion, but principally from re- = =_ 
| ſon and convenience, adapted to the circumſtances of the times; _ 
preſerving withal a due regard to antient uſages, and a certain = 
feeodal tincture, which is ſtill to be found in ſome branches of .. 
| perſonal property. VVV . 3 i 79 . a | | LP 1 
Bur things perſonal, by our law, do not a7 include things _ 
moveable, but allo ſomething more. The whole of which is com- | " ... _ 
prehended under the general name of chatrels, catalla ; which, _ 3 
ſir Edward Coke ſays*, is a F rench word ſignifying goods. And | | = 
this is true, if underſtood of the Norman diale& ; for in the 1 
grand couſtumier o, we find the word chattels uſed and ſet in op- A 
poſition to a fief or feud: ſo that not only goods, but whatever _ 
was not a feud, were accounted chattels. And it is, I appre- r 8 
hend, in the ſame large, extended, negative ſenſe, that our law - —_ 
adopts it; the idea of goods, or moveables only, being not =_ _. = 
be. aiciently comprehenſive to take in every thing that our law con- e 5 
1 8 5 | | J e ee e ' 555 25 2 
Vo I. II, . Aa a ſiders 
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Liders-as a chattel intereſt. For ſince, as the commentator on 
the couſtumiier obſerves, there are two requifites to make a fief or 
heritage, duration as to time, and immobility with regard to 
place; whatever wants either of theſe qualities is not, according 
to the Normans, an heritage or fief©; or, according to us, is 
not a real eſtate : the conſequence of which in both laws is, that 
it muſt be a perſonal eſtate, or chattel. 


CHATTELs. therefore are diſtributed by the law into two 
kinds; chattels real, and chattels perſonal. 2 


o 
„ 


1. CHATTELS real, faith ſir Edward Coke“, are fuch as. 
concern, or ſavour of, the realty; as terms for years of land, 
wardſhips in chivalry (while the military tenures ſubſiſted) the 
next preſentation to a church, eſtates by ſtatute-merchant, ſta- 
tute-ſtaple, ei git, or the bk 
- ſpoken. + 
iſſuing out of, or annexed to real eſtates : of which they have 
one quality, viz. i which denominates them real; 
bot want the other, VIZ, 2 fallicieat, legal, indeterminate dura- 


101 i they can laſt is fixed and eee either 
for ſuch a ſpa of time certain, or till ſuch a particular ſum of 
money be rai d out 1 ſuch a particular income; ſo that they are 
not equal in the eye of the law to the loweſt eſtate of freehold, a 
leaſe for another's life: their tenants were conſidered, upon feodal 
principles, as merely bailiffs or farmers; and the tenantof the free- 
hold might at any time have deſtroyed their intereſt, till the reign 
of Henry VII“. A frechold, which alone is a real eſtate, and 

ms (as has been ſaid) to anſwer to the fief in Normandy, is 
conveyed by corporal inveſtiture and very of ſeiſin; which gives 
the tenant ſo ſtrong a hold of the land, that it never after can 
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28 " Cateux out meubls & immeables : | et toat ce gui x off paint en heritage. LL. Will. 
vrai: meubles font qui tranſporter ſe fer vent, Nothi, c. 4. apud Dufreſne. II. 409. 
et enſuivir te corps; immeubles ſont choſes gui 1 Inſt. 118. 
ze peuvent enſuivir le corps, nicftre tranſportees, See pag. 141, 142. 
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be wreſted from him during his life, but by his own act, of vo- 
luntary transfer or of forfeiture ; or elſe by the happening of ſome 
future contingency, as in eſtates pur auter vie, and the determin- 
able freeholds mentioned in a former chapter *. And even theſe, 
being of an uncertain duration, may by poſſibility laſt for the 
owner's life ; for the law will not preſuppoſe the contingency to 
happen before it actually does, and till then the eſtate is to all 
intents and purpoſes a life eſtate, and therefore a freehold inte- 
reſt. On the other hand, a chattel intereſt in lands, which the 
Normans put in oppoſition to fief, and we to freehold, is con- 
veyed by no ſeiſin or corporal inveſtiture, but the poſſeſſion is 
gained by the mere entry of the tenant himſelf; and it is ſure 
to expire at a time prefixed and determined, if not ſooner. Thus 


a leaſe for years muſt neceſſarily fail at the end and completion of 


the term ; the next preſentation to a church is ſatisfied and gone 
the inſtant it comes into poſſeſſion, that is, by the firſt avoidance 
and preſentation to the living; the conditional eſtates by ſtatutes 
and elegit are determined as ſoon as the debt is paid; and fo 
guardianſhips in chivalry were ſure to expire the moment that 
the heir came of age. And if there be any other chattel real, it 
will be found to correſpond with the reſt in this eſſential quality, 


that it's duration is limited to a time certain, beyond which it 


cannot ſubſiſt. 


2. CHATTELs perſonal are, properly and ſtrictly ſpeaking, 
things moveable; which may be annexed to or attendant on the 
perſon of the owner, and carried about with him from one part 
of the world to another. Such are animals, houſehold - ſtuſt, 
money, jewels, corn, garments, and every thing elſe that can 
properly be put in motion, and transferred from place to place. 
And of this kind of chattels it is, that we are principally to ſpeak 
in the remainder of this book; having been unavoidably led to 
conſider the nature of chattels real, and their incidents, in the 


former chapters which were employed upon real eſtates : that 
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kind of property being g of a mongrel amphibious nature, origi- 
nally endowed with one only gf the characteriſtips of each ſpe- 
cies of things ; the immobility of things real, and the precarious 


duration of thin gs perſonal. _ . 


* — 


CHAT TEL intereſts being thus diſtinguiſhed and diſtributed, 
it will be proper to conſider, firſt, the nature of that property, 
or dominion, to which they are liable; which muſt be princi- 
pally, nay ſolely, referred to perſonal chattels: and, ſecondly, 
the title to that property, or how it may be loſt and acquired. 
Of each of theſe in it's order. e | 
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CHAPTER THE TWENTY FIFTH. 


Os PROPERTY in THINGS PERSONAL. 


P ROPERTY, in chattels perſonal, may be either in poſſe 
on; which is where a man hath not only the right to enjoy, 
but hath the actual enjoyment of, the thing: or elſe it is in 
action; where a man hath only a bare right, without any occu- 
pation or enjoyment. And of theſe the former, or property in po/- 
45 Mon, is divided into two ſorts, an abſolute and a qualified property. 


% 


I. Firs T then of property in poſſe FI 1 3 which is 
where a man hath, ſolely and excluſively, the right, and alſo the 
occupation, of any moveable chattels; ſo that they cannot be 
transferred from him, or ceaſe to be his, without his own act or 
default. Such may be all inanimate things, as goods, plate, mo- 
ney, jewels, implements of war, garments, and the like: ſuch 
alſo. may be all vegetable productions, as the fruit or other parts, 
when ſevered from the plant, zor the whole plant itſelf, when 
ſevered from the ground ; none of which can. be moved out of 
the owner's poſſeſſion without his own a& or conſent, or at leaſt 
without doing him an injury, which it is the buſineſs of the 


law to prevent or remedy. Of theſe therefore there remains 
kttle to be ſaid. 


* 


Bur with 3 to animals, which have in themſelves a prin- 
ciple and power of motion, and (unteſs particularly confined ) 
can convey themſelves from one part of the world to another, 


there 
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there i is a great ende made with reſpect to their ſeveral claſ- 


ſes, not only in our law, but in the law of nature and of all cj. 


vilized nations. They are diſtinguiſhed into ſuch as are domitae, 
and ſuch as are ferae naturae; ſome being of a tame, and others 
of a bild diſpoſition. In ſuch as are of a nature tame and do- 
meſtic, (as horſes, kine, ſheep, poultry, and the like) a man 


may have as abſolute a property as in any inanimate beings ; be- 


cauſe theſe continue perpetually in his occupation, and will not 
ſtray from his houſe or perſon, unleſs by accident or fraudulent 
enticement, | in either of which caſes the owner does not loſe 
his property*: in which our law agrees with the laws of France 


and Holland *. The ſtealing, or forcible abduction, of ſuch pro- 


perty as this, is alſo felony ; for theſe are things of intrinſic va- 
— ſerving for che food of man, or elſe ſor the uſes of huſban- 
Bur: in animals fer naturue a man can have no abſolute 


OF all tame and domeſtic animals, the brood belongs to the 
owner of the dam or mother ; the Engliſh law agreeing with the 
civil, that Portus fequitur ventrem in the brute creation, though 
for the moſt part in the human ſpecies it diſallows that maxim. 
And therefore in the laws of England“, as well as Rome, « þ 
er uam meam equus tuns praegnantem fecerit,. non off tuum ſed 
< 'meum quod natum . And, for this, Puffendorf gives a ſen- 
üble reaſon : not only becauſe the male is frequently unknown ; 
but alſo becauſe the dam, during the time of her pregnancy, is 
almoſt uſeleſs to the proprietor,” and muſt be maintained with 
greater expence and care: wherefore as her owner is the loſer by 


her pregnancy, he ought to be the gainer by her brood. An ex- 


ception to this rule is in the caſe of young cygnets ; which be- 
Jong equally to the owner of the cock and hen, and ſhall be di- 
vided between them . But here the reaſons of the general rule 


® 2 Mod. 319. . e Ff.6. * 

+ Jinn. in Inft. l. 2. tit. 1. $.15. fL. of N. 1. 4. c. 7. 
1 Hal. P. C. 511, 612. E 7 Rep. 17. 

4 Bro. Alx. tit. Propertie. 29. . 
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ceaſe, and © cefſante ratione ceſſat et ipſa lex:" for the male is well 
known, by his conſtant affociation with the female; and for the 
fame reaſon the owner of the one doth not ſuffer more diſadvan- 


tage, during the time of pregnancy and nurture, than the owner 
of the others Wet. a 


II. OTHER animals, that are not of a tame and domeſtic 
nature; are either not the objects of property at all, or elſe fall 
under our other diviſion, namely, that of guahkfied, limited, or 
ſpecial property: which is ſuch as is not in it's nature permanent, 


but may ſometimes ſubſiſt, and at other times not ſubſiſt. In diſ- 


euſſing which ſubject, I ſhall in the firſt place ſhew, bow this. 
ſpecies of property may ſubſiſt in ſuch animals, as are ferae na- 
turue, or of a wild nature ; and then, how it may ſubſiſt in any 
other thin g, when under particular ee, 
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Firs T then, a man may be inveſted qualified, but not 
an abſolute, property in all creatures that are ferae naturae, either 

| per ee propter impotentiam, or N cane 9 
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1. A A1 11 · D property may” ſubſft in nate fo ae 
naturae, per induſtriam hominis : by a man's neclaiming and ma- 
king them tame by art, induſtry, and edueatiar 
fining them within his own immediate power,” that they cannot 
eſcape and uſe their, natural liberty. And under this head ſome 
writers have ranked all the former ſpecies of animals we have 
mentioned, apprehending none to be originally and naturally 
tame, but only made ſo by art and cuſtom: as, horſes, ſwine, 
and other cattle ; which, if originally left t > o themſelves, would 
have choſen to rove up and down, ſeeking their food at large, and 


are only made domeſtie by uſe and familiarity, and are therefore, 
ſay they, called manſueta, quaſi manui aſſuera. But however well 
this notion may be founded, abſtractedly conſidered, our taw ap- 
prehends the moſt obvious diſtinction to be, between ſuch animals 
as we generally ſee tame, and are therefore ſeldom, if ever, found 


wandering at large. which it calls domitae naturae ; and ſuch crea- 
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tures as are uſbally found at liberty, achich are therefore 1 
to be more emphatically ferae naturae, though it may happen 
hat / the latter ſhall be ſometimes tamed and confined by the art 
and induſtry/ of man. Such as are deer in a park, hares or rabbets 
in an encloſed warren, doves in a dovehouſe, pheaſants or partrid- 
ges in a mew, hawks that are fed and commanded by their owner, 
and fiſh in a private pond or in trunks. Theſe are no longer the 
property of a man, than while they continue in his keeping or 
actual poſſeſſion: but, if at any time they regain their natural 
liberty, his property inſtantly ceaſes ; unleſs they have animun 
revertendh,: which is only to be known by their uſual cuſtom of 
returning *. A maxim which is borrowed from the civil lawi; 
8 « revęrtendi animum videntur definere habere tunc, cum revertendi 
peg deferuerint,” The law therefore extends this 
the mere man al occupation; for my 
K 6 g h his quarry in my preſence, though 
he is at at liberty, to go were he pleaſes, is nevertheleſs 1 my pro- 
erty ; for he hath animum revertendi. So are my. pigeons, 
that are e fin g at a diſtance from their home (eſpecially thoſe of 
the carrier kind) and likewiſe the deer that is chaſed out of my 
park or foreſt, and is ly purſued by the keeper or fo- 
reſter: all whic remain fill 5 in my pofleffion, and I ſtill preſerve 
my qualified pragerty in But if they ſtray without my 
knowlege, and di not return in the uſual manner, it is then law- 
ful for any ſtranget to take them k. But a deer, or any wild 
animal reclaimed, hath a collar or other mark put upon him, and 
goes and returns at his pleaſure; or if a wild ſwan is taken, and 
marked and turned looſe in the river, the owner's property in him 
ſtill continues, and it is not lawful for any one elſe to take him 

but otherwiſe; if the deer has been long abſent without returning, 
or the ſwan leaves the neighbourhood. Bees alſo are ferae natu- 
rae; but, when hived and reclaimed, a man may have a quali- 
fied. property in them, by the law of nature, as well as by the 
at lawn. And to the ſame purpoſe, not to fay i in the fame 
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of TainGs., 393 
words, with the civil law, ſpeaks Bracton * : occupation, that is, 
hiving of including them, gives the property in bees; for, though 
a ſwarm lights upon my tree, I have no more property in them 
till I have hived them, than I have in the birds which make their 
neſts thereon; and therefore if another hives them, he ſhall be 
their proprietor : but a ſwarm, which flie from and. out of my 
hive, are mine ſo long as I can keep em in fight, and have power 
to purſue them; and in theſe circumſtances no one elſe is intitled 
to take them. But it hath been alſo ſaid o, that with us the only 
ownerſhip in bees is ratione ſoli; . charter of the foreſt ?, 
which allows every freeman to be entitled to the honey f 
within his own woods, affords great countenance to this doctrine, 
that a qualified property may be had in bees, in conſideration of 
the property of the ſoil whereon they are found. 


FT 
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Ui theſe creatures -atures,: reclaimed 


that Kal be deſtroyed if they reſume their anticnt 


3 For if the pheaſants cſcape 


ſtroys them. It is alſo as much felony by common law to ſteal 
ſuch of | or: as are fit for f >d, as it is to ſteal tame 

arrots, and finging birds *; | 
their value i is not « intrinke, but depending only on the caprice of 
the owner“; thongh it is ſuch an invaſion of pro 


vo 


v .. 6.1 3 1 41 Fal. P. C. 512. 

* Bro. Abr. tit.  Propertie. 37. cites r Lamb. Eiren. 225. 
43 Edw. HI. 24. 

* 9 Hen. III. 4. 13. 
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jury, and be redreſſed by a civil action *, Vet 

to ſteal a el ie hawk is felony both by common Jew and. 
ſtatute ; which ſeems to be a felick of the tytanny of our an- 
tient Preben. And, among our elder anceſtors the antient 
Britons, another ſpecies of reclaimed animals, viz. cats, were 
looked upon as creatures of 1 . inſic value; and the killing or 
ſtealing one was a grievous crime, and Ag the. offender to. 
a fine; eſpecially if it belonged to the k king's houſhold, and were 
the cuftas horret regii, for which there was a very peculiar forfei- 
thus much of qualified p operty in wild animals, 


* wy © 
e 


may alſo ſubſiſt with relation to 

animals ferae naturae, ratione . impotentiae, on account of their 
own inability. As when hawks, herons, or other birds build in 
trees, or coneys. or other ereatures make their neſts or bur- 
and have young ones there; I have a qualified 

ſe young ones, till ſuch time as they can fly, or 

run away, and then my property expires *: but, till then, it is in 
ſpaſs, and in gathers dion for a ſtranger to take 


away ). For here, as t of the land has it in his 
power we a he pleaſes wi h em, the law therefore veſts 
a property voung ones, in the ſame manner as it 
does of the old ones if reclaim d and confined: for theſe cannot 
thiou _ weakneſs! any more than the others through reſtraint, 


M dase; iſtly, os Aa qualified property i in animals 
 ferae naturae, propter e 20 that is, he may have the pri- 
vilege of hunting, taking, and killin them, in crcluſion of other 


F 
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a 
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: Bro. * 4 tit. Treſpaſe. 407 1 1 Well. L 3. "TP 7 1 An amercement 
1 Hal. P. C. 512. 1 Hawk. P. C. c 33. 'fimilar to, which, fir Edward Coke tells us 
gi guis felem, horrei regii cuſtodem, oc- (7 Rep. 18.) there antiently was for ſtealing * 
u caderit vel furto abſtulerit, felis ſumma cau- ſwans ; only 2 w e them by che beak, 
* da ſuſpendatur, tapite aream attingente, et in inſtead of the tail. 555 8 
g grana tritici effundantur, uſquedum ſum- * Carta de foreſt. 9 Hen. III. e. 13. 
& mitas caudae tritico co- periatur. Wotton, 1 7 Rep. 17. Lamb. Eiren. 274. 
An | 6 | 31 perſons. 
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perſons. Here he has a tranſient property in theſe animals, uſu- 

ally called game, fo long as they continue within his liberty *; 

and may reſtrain any ſtranger from taking them therein : but the = 
inſtant they depart into another liberty, this qualified property ts = 

ceaſes. The manner, in which this privilege 18 acquired, will be | _ 

ſhewn i in a (RI e 


I HE qualified property which we have hitherto conſidered, ex- 


tends only to animals ferae naturae, when either reclaimed, im- e » "= 

potent, or privileged." Many other things may alſo. be the objects | —_ 
of qualified property. It may ſubſiſt in the very elements, of fire Ks —_ 

or light, of air, and of water. A man can have no abſolute per- _— 


manent property in theſe, as he may in the earth or land; ſince 

theſe are of a vague and fugitive nature, and therefore can ad- 

mit only of a Precarious and qualified ownerſhip, which laſts ſo „ | 
long as they are in actual uſe and occupation, but no longer. If 

a man diſturbs another, and deprives him of the lawful enjoy- 

ment of theſe ; ; if one obſtructs another's antient windows * , COr- 

rupts the air of his houſe or gardens , fouls his water“, or un- 

pens and lets it out, or if he diverts an antient watercourſe that 

uſed to run to the other's mill or meadow*;: the law will animad- 

vert hereon as an injury, and protect the party injured in his poſ- 
ſeſſion. But the property in them ceaſes the inſtant they are out 

of poſſeſſion: for, when no man is engaged in their actual occu- 
pation, they become again common, and every man has an equal 

. to ee them to his own uſe. 

Tax ESE nds 85 ease 5 in mropatty depend u upon the 
peculiar eee of the ſubject matter, which is not capa- 
ble of being under the abſolute dominion of any proprietor. But | WW 
property may alſo be of a qualified or ſpecial. nature, on account . 1 
| of the peculiar circumſtances of the owner, when the thing it» . 
La 1s, very capable of abſolute oynerſhip. As in caſe .of: bail - | 75 
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A immediate poſſeſſion; the bailee hi 
Co RR temporary right. But it is a qualified pre 


rty in thei” —_— | 
each of them is 


caſe the goods be 


HAvi1NG thus conſidered the ſeveral diviſions oy property in 
; hi th the 


1 Roll. Abr. 60. 
Cro. Jac. 245- 


S 8 : 1 . 
PM : , ? ö p 


4414 err in * rr . B — — — — — 
{ : 70 ka NN 


- 
/ : 


Ch. 25. of TTINGS. $97 


_ the thing ſo recoverable. is called a thing, or choſe, in action l. 
Thus money due on a bond is a choſe in action; for a property 
in the debt veſts at the time of forfeiture mentioned in the obli- 
gation, but there is no poſſeſſion till recovered by courſe of law. 
If a man promiſes, or covenants with me, to do any act, and fails 
in it, whereby I ſuffer damage ; the recompenſe for this damage 
is a choſe 1 in action: for though a right to ſome recompenſe veſts 
in me, at the time of the damage done, yet what and how large 
ſuch recompenſe ſhall be, can only be aſcertained by verdict; and 
the poſſeſſion: can only be given me by legal j | nd. e 
cution. In Mera theſe caſes the ſtudent will obſerve, that 
the property, of right: of action, depends upon an expreſs contract 

or obligation to pay a ſtated ſum: and in the latter it depends 
upon an implied contract, that if the covenantor does not p 
the act he engaged to do, he ſhall pay me the damages I fur 
by his breach of covenant. And hence it may be collected, that 
all property in action depe 
preſs ot plied; which | are. the 5 ne Fra means 6 of TOE 
a oboje 


Ar a we TE only to remark, that upon all oontracts 


g of Gi Gee: or other to the party injured in caſe of non- 
performance; to compel the wrongdoer to do juſtice to the party 
with whoin he has oontracted, and, on failure of performing the: 

hin he engaf d to do, to render a ſatisfaction equiva- 
lent to the damage ſuſtained; But while the thing, or it's equi- 
valent, remains in ſuſpenſe, | and the injured party has only the 
ht and not the occupation, it is called a choſe in action; being, 
„ thing rather i in otentia than in fe: * though 585 owner may 


1 The ſame idea, and the ſame denomi- 44 3 Cas Ih 


nation, of property prevailed in the civil * gae bonis adnumerabitur etiam, ff quid oft in- 
law. Rem in bonis noftris hatere iutelligimur, | ** afionibus, petitionibus, perfecutionibus. Nam: 
« quotiens ad reciperandam tam attionem babe- '* ot bare in bonis i videatur 5 A. 50. 16.49.) 
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ds entirely upon contracts, either ex- 


or alte ither expreſs or implied, and the infinite variety of 
caſes int they are and may be ſpun out, the law gives an. 
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or as abſolute a property of ſuch things in action, as of things | 
WES: 5h 5 hab 2-57 nods an oh nedic; 
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g A having thus diſtinguiſhed the. different degree or quantity | 
of dominion or property to which things, perſonal are ſubject, we | 
may add a word or two concernin 8 the time of their enjoyment, 

and the number of their. oumners; in conformity to the n 
before obſerved in treating of the property of thin gs real. | 


— x 
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FIR 8. as to the 977 enjoyment... By the rules of the antient N 
common law, there could be no future property, to take place in 
3 created i in perſonal goods and chattels; becauſe, be- 

things tranſitory, and by many accidents ſubject to be loſt, 
r ar or otherwiſe impaired, and the exigencies of trade 
ein alſo a frequent circulation thereof, it would occaſion 

perpctual ſuits and quarrels, and put a ſtop. to the, freedom of | 
commerce,. if ſuch limitations in remainder. were generally tole- 
rated and allowed. But yet in laſt wills and teſtaments ſuch li- 
mitations of perſonal goods and chattels, in remainder after a 
| bequeſt for life, were permitted: though originally that indul- 
gence was only ſhewn, when merely the / of the goods, and not 
1 themſelves, was given to the firſt legatee ®; the pro- 

perty being ſuppoſed to continue all the time in the executor of 
the deviſor. But now. that diſtinction is diſregarded : and there- 
fore if a man either by deed or will limits his books or furniture 
to A for life, with remainder over to B, this remainder is good. 

But, where an eſtate- tail in things perſonal is given to the firſt 

or any ſubſequent poſſeſſor, it veſts. in him the total property, 

and no: remainder over ſhall be. permitted on ſuch a limitation“. 

For this, if allowed, would tend to a perpetuity, as the deviſe - 
= or. grantee in tail of a chattel has no method of bafring the en- 

tail; and therefore the law veſts i in him at once the entire domi- 

nion of. the goods. being analogous to the fee-ſimple which a 


0 


tenant in tail may arquire %% 6 
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NEXT, as to the number of owners. Things perſonal may 
belong to their owners, not only in ſeveralty, but alſo in joint- 
tenancy, and in common, as well as real eſtates. They cannot 
indeed be veſted in Coparcenary ; » becauſe they do not deſcend 


T -- 


* 


from the anceſtor to the heir, which is neceſſary to conſtitute co- 


parceners. But if a horſe, or other perſonal chattel, be given to 
two or more, abſplutely, they are joint-tenants hereof; and, un- 
leſs the jointure be ſevered, the ſame doctrine of ſurvivorſhip ip 
ſhall take place as in eſtates of lands and tenements . And, in 
like manner, if the jointure be ſevered, as by either of them ſell- 
ing his ſhare, the vendee and the remaining part- owner ſhall he 
tenants in common, without any jus aceręſcendi or ſurvivorſhip ?. 


So alſo if 100 J. be given by will to two or more, equally to be 


divided between them, this makes them tenants in common; 
as, we have formerly ſeen”, the ſame words would have done, 
in regard to real eſtates. But, for the encouragement of huſbandry 
and trade; it is held. that a ſtock on a farm, though occupied 
jointly, and alſo a ſtock uſed in a joint undertaking, by way of 
partnerſhip. in trade, ſhall always be conſidered as common and 


not as Jour e ; and there ſhall be no eee therein — 
2 | 
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3 ſince it is for the 
without contem- 


3 | occupancy. 2. By prerogative. 
3. E . A uſtom. 5. By ſucceſſion. 6. By mar- 


. B ee 8. By gift. 9. By con! 
: teſtament. 12. 


a property in goods attels n 
oer which, we have more than once remarked, was 
the original and only primitive method of acquiring any property 
at all; but which has ſince been reſtrained and abridged, by the 
poſitive laws of ſociety, in order to maintain peace and harmony 
among mankind. For this pur by the laws of England, 


gifts, and contracts, teſtaments, legacies, and adminiſtrations 


* 
ay 


have been introduced and countenanced, i in order to transfer and 
continue that property and poſſeſſion in things perſonal, which 


ARS 


See pag · 3. 8. 258. 
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has once been acquired by the owner. And, where ſuch things 
are found without any other owner, they for the moſt part belong 
to the king by virtue of his prerogative; except in ſome few in- 
ſtances, wherein the original and natural right of occupancy is 
* men to ſubſiſt, ind which we are now to conſider. 


„ H v 8, in the firſt Moe it hath been ſaid, that any y body 
_ ſeiſe to his own uſe ſuch goods as belong to an alien enemy“. 
For ſuch enemies, not being looked upon as members of our ſo- 
ciety, are not entitled during their ſtate of enmity to the benefit 
or protection of the laws; and therefore every man that has op- 
portunity is permitted to ſeiſe upon their chattels, without being 
compelled as in other caſes to make reſtitution or ſatisfaction to 
the owner. But this, however generally laid down by ſome of 
our writers, muſt in reaſon and juſtice be reſtrained to ſuch cap- 
tors as are authorized by the public authority of the ſtate, reſi- 
ding in the crown*; and to ſuch goods as are brought into this 
country by an alien enemy, after a declaration of war, without 
a ſafe- conduct or paſſ] port. And therefore it hath been held 5, 
that where a foreigner is reſident in England, and afterwards a 
war breaks out between his country and ours, his goods are not 
liable to be ſeiſed. It hath alſo been adjudged, that if an enemy 
take the goods of an Engliſhman, which are afterwards retaken 
by another ſubje& of this kingdom, the former owner ſhall loſe 
his property therein, and it that be indefeaſibly veſted in the ſe- 
cond taker; unleſs they were retakgp the ſame day, and the owner 
before ſun-ſet puts in his claim © property Which is er 
able to the law of nations, as underſtood i in the time of Grotius*, 
even with regard to captures made at ſea; which were held to 
be the property of the captors after a poſſeſſion of twenty four 
hours: though the modern authorities require, that before the 
property can be e the goods: "muſt have been Brought i into 


1 Finch. 1. 78. gh * FR 7546.63. " 
© Freem. 40. LE b Bynkerſh. guacf. jur. publ. I. 4 Roce. 
1 Bro. Abr. tit. propertie. 38. fo . 57. de. e not, 66. 
Ibid. - 
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£ purchaſed, when captives, of 


Ru | - perty confiſts r 
, of the captive®.  _ 


HUS again, 
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5 e owner, are ſuppoſed to be 
| as fi 


* „ 8 5 the deſcription of Wal 


"ad ne of the 
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3. Tuus too 


: not erect any blind to obſtruct 
0 _ cloſe to his which- 


5 LY i t 
„ 


7 „ Bro. Ar. the. prepertic. 18. . 
l We meet with a curious writ o treſ. 
LE” : ir the regiſter (102.) for breaking a 
| man's houſe, and ſetting ſuch a priſoner at 

e „ Ouare domum iþfius A. apud W. ; 

« qua idem A. quendam H. Scotum per ipſum 
| : « A. de guerra captum tanguam priſonem ſuum, 

| 925 qua /ibi de centum libris, per quas idem 


5 402 Die Ricnrts 


of an enemy, fo alſd in 
acquire a fort of qualified- property, by taking him a 
— „ priſoner 1 in war!; at leaſt till his ranſom be paid). And this doc- 
—_ . trine ſeems to have been extended to negro- ſervants, 
* e nations with whom they are at 
= war, and continue therefore in ſome degree the property of their 
== aſters who buy them: though, accurately ſpeaking, that pro- 
| er in the perpetual ſtr vice, than in the body or 


or eſtrays, 


benefit of the elements, 


Tal 3 and. the water, can only be appropriated by occupancy. If I have 
5 an antient window overlooking my neigh 
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light: but 
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1 Book II. 
= pPiort, and have continued à night intro progfdia, in a place of 
| 5 fi e cuſtody, fo that alt hope of recovering them is loſt, 


Her ſon, a 


who are 


tever moveables are found upon the 
ace of the earth, or in the ſea, and N 


„are returned into the common ftock and maſs 
= „„ of things: and therefore they belong, as in a ſtate of nature, 
=_ . - do the firſt occupant or fortunate finder, unleſs they fall within 
Al | or wreck, or hidden trea- 
3 ſure; for theſe, we have formerly ſeen}, are veſted by law in the 
3 5 di pa rdinary revenue of the crown. 


light, the air, 


ground, he may 
1 build my houſe 
ens it, I cannot compel him to de- 
. | moliſh his wall; for there the firſt occupancy is rather in him, 

5 than in me. If my neighbour makes a tan-yard, fo as to annoy 


« H, redemptionem uam cum prasfato A. pro 
«ita ſua ſalvanda fecerat, ſatisfatum foret, 
« Zetinuit) fregit, et ipſum H. cepit et abduxits 


6 vel guo woluit abire permiſits Go” 
i 2 Lev. 201. 


* Carth. 396. L. Raym, 147. Salk. 667. 
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an 
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and render leſs Galubriozs the air of my houſe or gardens, the 
law will furniſh me with a remedy; but if he is firſt in poſſeſſion 
of the air, and I fix my habitation near him, the nuſance is of 

7, and muſt continue. If a ſtream be unoccupied, 
1 may erect a mil thereon, and detain the water; yet not ſo as 
to injure my neighbour's prior mill, or his meadow : for he hath 
by the firſt occupancy acquired a property in the current. 

. Wr T.H regard likewiſe to animals ferae naturae, all man- 
kind had by the original grant of the creator a right to. purſue 
and take any fowl or inſe& of the air, any fiſh or inhabitant of 
the waters, and any beaſt or reptile of the field: and this natu- 
ral right ſtill continues in every individual, unleſs where it is re- 
ſtrained by the civil laws of the country. And when a man has 
once ſo ſeiſed them, they become while living his guaijfied pro 
perty, or, if dead, are ace his own : ſo that to ſteal them, 
or otherwiſe invade this property, is, accotding to the reſpective 


values, ſometimes a criminal offence, ſometimes only a civil in- 


jury. The reſtrictions which are laid upon this right, by the laws 


of England, relate principally to royal fiſh, as whale: and ſtur- 
geon, and ſuch terreſtrial, aErial, or aquatic animals as go under 
the denomination of game; the taking of which is ae the ex- 
clufive right of the prince, and ſuch of his ſubjects to whom he 
has granted the ſame royal privilege. . But thoſe animals, which 


7 ſo reſerved, are ſtill liable to be taken and ap- 


propriated by any of the king's ſubjects, upon their own territo- 
ries; in the ſame manner as they might have taken even game 
itſelf, till theſe civil prohibitions were iſſued: there being in na- 
ture no diſtinction between one ſpecies of wild animals and an- 
other, between the right of 8 Sh property in a hare or a 
ſquirrel, i in a partridge or a butterfly; but the difference, at pre- 
ſent made, ariſes merely from the Poſitive municipal law. 

5. To this principle of occupancy alſo muſt be referred the 

method of acquiring a ſpecial perſonal property in corn growing 

on the ground, or other emblements, by any peſſeſſar of the land 
8 Seen who 
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who hath ſown or planted it, whether he be owner of the inhe- 
ritance in fee or in tail, or be tenant for life, for years, or at will : 
which emblements are diſtin& from the real eſtate in the land, 
and ſubject to many, though not all, the incidents attending perſonal 
chattels. They were deviſable by teſtament before the ſtatute 
wills ®, and at the death of the owner ſhall veſt in his executor 
and not his heir: they are forfeitable by outlawry i in a perſonal 
action“: and by the ſtatute 11 Geo. II. c. 19. though not by the 
common law, they may be diſt ined for rent arrere. The rea- 
ſon for admitting the acquiſition of th te- 
nants who have temporary intereſts, was n given M and 
it was extended to tenants in fee, principally for the benefit of 
their creditors : and therefore, though the emblements are aſſets 
in the hands of the executor, are forfeitable upon outlawry, and 
diſtreinable for rent, they are not in other reſpects conſidered as 
xerfonal chattels; and, particularly, they are not the object of 
larciny, before they are ſevered from the ground. | 


» : + 9 12 ” Ps * = 1 . x g 
© s ** : —" 0 0 4 « 
* N 5 4 Z 1 


doctrine of property arifing from acceſſion is alſo 
the right of OCCuPancy. By the Roman law, if any 


tural or by artificial means, as by th: growth of vegetables, the 
pregnancy of animals, the embroidering of cloth, or the con- 
verſion of wood or metal into veſſels and utenſils, the original 
"owner of the thing was intitled by his right of poſſeſſion to the 
property of it under ſuch it's ſtate of improvement *: but if the. 
thing itſelf, by ſuch operation, was changed into a d ifferent ſpe- 
cies, as by making wine, oil, or bread, out of another's grapes, 
olives, or wheat, it belonged to the new operator ; who was only 
to make a fatisfaction to the former ' proprietor for the materials, 
which he had fo converted*. And theſe doctrines are implicitly 
copied and adopted by our BraQton*, „in the reign of king Hen- 
ry III; and have ſince been confirmed by many reſolutions of the 
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courts . It hath even been held, that if one takes away another 8. 


wife or ſon, and cloaths them, and afterwards the huſband or 

father retakes them back, the garments ſhall ceaſe to be the pro- 
erty of him who provided ne being now n to "A: 

MY of the calle.” or woman 195 


Bu r in the caſe of 2 ion of W whe thoſe of two- 
1 are ſo intermixed, that the ſeveral portions ean be no 


longer diſtinguiſhed, the Engliſh law partly agrees with, and 


partly differs from, the civil. If the intermixture be by· oonſent, 
E apprehend that in both laws the proprietors have an intereſt in 
common, in proportion to their reſpective ſhares*. But, if one 


wilfully intermixes his money, corn, or hay, with that of an- 


other man, without his approbation or knowlege, or caſts gold 
in like manner into another's melting-pot or crucible, the civil 
law, though it gives the ſole property of the whole to him who. 
has. not interfered in the mixture, yet allows a ſatisfaction to the 
other for what he has: fo improvidently loſt?. But our law, to 
guard againſt fraud, allows no remedy in ſuch a caſe ; but gives 
the intire property, without any account, to him, whoſe original 


dominion is invaded, and endeayoured to be rendered ROE. 


WHORE his own conſent *. 115 


# 


3. THERE is fl ANT ſpecies of property, which, being 


grounded on labour and invention, is more properly reducible to- 


the head of occupancy than any other; fince the right of occu- 
pancy itſelf is ſuppoſed by Mr Locke*, and many others, to be 
founded on the perſonal labour-of the occupant. And this is the 
right, which an author may be ſuppoſed to have in his on ori- 
ginal literary compoſitions: : fo that no other perſon without his 


leave may publiſh or make profit of the copies. When a man 


by the exertion of his rational powers has produced an original 


work, he has clearly a right to diſpoſe of that identical work as 


u Bro. Abr. tit. propertie 23. Moor. 20. 7 Infl.2.1.28, 

Poph. 38. Tioph. 38. 2 Bulſtr. 325. zVern. 516. | 
„„ to | on Gov. part 2. ch. 5. 

® Inf. 2, 1. 27, 28. I Vern. 217. d See pag. 8. 
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poſition he has made of it, is an invaſion of his right of Property. 
Nor the identity of a literary compoſition conſiſts intirely in the 

ſentiment and the language; the ſame « tions, cloathed in the 
ſame words, muſt neceſſarily be the ſame compoſition : and what- 
ever method be taken of conveying that compoſition to the ear 
or the eye of another, by recital, by writing, or by printing, in 
any number of copies or at any period of time, it is always the 
identical work of the author which is ſo conveyed; and no other 
man can haye a right to convey or transfer i it without bis conſent, 
either tacitly or expreſſly given. This conſent may perhaps be 
tacitly given, when an author permits his work to be publiſhed, 
without any reſerve of right, and without ſtamping on it any 

: it is then a preſent to the public, 1 


yright, the reverſion is plainly continued i in the or 
ietor, or the whole Propert) transferred to another. 


other, the writing ſhould belon: g to the original owner of the 
materials on which it was written ©.: meaning certainly nothing 


e mere. mechanical operation of writing, 
the ſcribe to receive a ſatisfaction; eſpecial- 


ly As, i in works of genius and invention, ſuch as a picture paint 
er man's canvas, the ſame law * gave the canvas to 
the e We find no other 5 in the civil law of any 


* | as = Lt the 7 of Terence* 's Martial*, iN anc 
Statius l. Neither with us 4 in England hath there been any direct 
determination upon the right of authors at the common law. 
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additional penalties the property 
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But much may be gathered from the frequent inj junctions of the 
court of chancery, prohibiting the invaſion of this property : eſ- 
pecially where either the injunctions have been perpetualn, or 
have related to unpubliſhed manuſcripts*, or to ſuch antient books, 
as were not within the proviſions of the ſtatute of queen Anne*. 

Much may alſo be collected from the ſeveral legiſlative recogni- 
tions of copyrights; and from thoſe adjudged caſes at common 


law, wherein the crown hath been conſidered as inveſted with 


certain prerogative copyrights ; for, if the crown is capable of 
an excluſive right in any one book, the ſubj ect ſeems alſo capable 
of having the ſame right i in another. 


Bu T, excluſive of ſuch copyright as may ſubſiſt by the rules: 


of the common. law, the ſtatute 8 Ann. c. 19. hath protected by 
erty. of authors and their aſſigns for 
the term of fourteen years; and hath directed that if, at the end 
of that term, the author himſelf be living, the right ſhall then 
return to him for another term of the ſame duration: and a ſi- 
milar privilege is extended to the inventors of prints and engra- 
vings, for the term of fourteen years, by the ftatute 8 Geo. II. 

c. 13. Both which appear to have been copied from the excep- 
tion in the ſtatute of monopolies, 21 Jac. I. c. 3. which allows 
2. royal patent of privilege to be granted for fourteen years to any 
mrentor of a new manufacture, for the ſole working or making 
of the fame; by virtue whereof a temporary property becomes. 
veſterd in the * 1 


? 


*. Knaplock v. Curl. 9 Nov. 850 Vier ner. 28 Nov. 1735. —Walthoe v. Walker. 
Abr. tit. Books. pl. 3. — Baller v. Watſon, 27 Jan. 1736.—Tonſon v. Walker. 12 May. 
6 Dec. 1737. . 1739. and 30 Apr. 1752. 

i Webb v. Roſe. 24 May 1732. —Pope I A.D. 1649. e. 60. Scobell. 92. 13 & 
v. Curl. 5 Jun. 1741.—Forreſter v. Waller. 14 Car. II. c. 33. 10 Ann. e. 19. $. 112. 
13 Jun. 174¹.— Duke of Amen v. 5 Geo. III. c. 12. f. 26. 9 
Shebbeare. 31 July 1758. Cart. 89. 1 Mod. 257 4 Burr, 661. 

* Knaplock v. Curl. before cited: Eyre » 1Vern, 62. 
v. Walker. 9 Jun. len. v. Faulk- 
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CHAPTER THE TWENTY SEVENTH. 


TITLE »y PRE OGA IVE, AND 


FORFEI 


» aw 4 


* * 
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SECOND method of acquiring property in perſonal 

chattels is by the king's prerogative : whereby a right 
may accrue either to the crown itſelf, or to ſuch as claim under 
the title of the crown, as by grant or by preſcription. 


+ 
* » 


Sucn in the firſt place are all tributes, taxes, and cuſtoms ; 
whether conſtitutionally inherent in the crown, as flowers of the 
prerogative. and branches of the cenſus regalis or antient royal 
revenue, or whether they be occaſionally created by authority of 
parliament 3 of both which ſpecies of revenue we treated largely 
in the former volume. In theſe the king acquires and the ſub- 

ject loſes a Property the inſtant they become due: if paid, they 
are a choſe in poſſeſſion ; if unpaid, a choſe in action. Hither alſo 
may be referred all forfeitures, fines, and amercements due to 
the king, which accrue by virtue of his antient prerogative, or 
by particular modern ſtatutes : which revenues created by ſta- 
tute do always aſſimilate, or take the ſame nature, with the an- 
tient revenues; and may therefore be looked upon as ariſing from 
a kind of artificial or ſecondary prerogative. And, in either 
aſe, the owner of the thing forfeited, and the perſon fined or 
amerced, do loſe and part with .the praperty of the forfeiture, 


fine, or amercement, the inſtant the king or his grantee ac- 
quires it. 


- 


N 
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IN theſe Gan methods of acquiring property by prerogative 
there is alſo this peculiar quality, that the king cannot have a 
foint property with- any perſon in, one entire chattel, or ſuch a 
one as is not capable of diviſion or ſeparation ; but where the 
titles of the king and a ſubje& concur, the king ſhall have the 
whole: in like manner as the king can, neither by grant nor 
contract, become a joint-tenant of a chattel real with another 
perſon*; but by ſuch grant or contract ſhall become intitled to 
the whole in ſeveralty. Thus, if a horſe be given to the king and 
a private perſon, the king ſhall have the ſole property : if a bond 
be made to the king and a ſubject, the king ſhall have the whole 
penalty ; the debt or duty being one ſingle chattel® : and ſo, if 
two perſons have the property of a horſe between them, or have 
a joint debt owing them on bond, and one of them aſſigns his 
part to the king, or is attainted, whereby his moiety is forfeited 
to the crown; the king ſhall have the entire horſe, and entire 
debt*. For, as it is not conſiſtent with the dignity of the crown 
to be partner with a ſubje&, ſo neither does the king ever loſe 
his right in any inſtance; but, where S they interfere, his is always , _— 
preferred to that of another perſon ** E from which two principles Ae. Aue eue. — MH 
it is a neceſſary conſequence, that the innocent, though unfortu- 1 
nate, partner muſt loſe his ſhare in both the debt and the bor 
or in any other chattel in the ſame circumſtances. 


. Tunis doctrine has no opportunity to take place ir in certain 3 
ther inſtances of title by prerogative, that remain to be men- . eee. 
tioned; as the chattels thereby veſted are originally and ſolely = Ho 
veſted in the crown, without any transfer or derivative alignment ,.; — ä 
either by deed or law from any former proprietor. Such is the u ua. . eee, 
acquiſition of property in wreck, in treaſure-trove, in waifs, in ag. ä N d 
eſtrays, in royal fiſh, in ſwans, and the like; which are not 2,44 a - 
ranger ed: to the ſovereign from any former owner, but are ori- Ss 


* — 


* See pag. 184. 
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. The RIGHTS Bo ox II. 
ginally inherent in him by the rules of law, and are derived to 
particular ſubjects, as royal franchiſes, by his bounty. Theſe 
are aſcribed to him, partly upon the particular reaſons mentioned 
in the eighth chapter of the former book; and partly upon the 
general principle of their being bona vacuntia, and therefore veſted 
in the king, as well to preſerve the peace of the public, as in 


truſt to employ them for the ſafety and ornament of the com- 
monwealth. : 


WI TH -regued to the prerogative copyrights, which were men- 
tioned in the preceding chapter, they are held to be veſted in the 
crown upon different reaſons. Thus, 1. The king, as the exe- 
cutive magiſtrate, has the right of promulging to the people all 
acts of ſtate and government. This gives him the excluſive pri- 
vilege of printing, at his own preſs, of that of his grantees, all 
atts of parliament, proclamations, and orders of council. 2. As ſu- 
preme head of the church, he hath a right to the publication of 
all Arurgies and books of vine ſervice. 3. He hath a right by 
purchafe to the copies of ſuch /awhooks, grammars, and other 
compoſitions, as were compiled or tranſlated at the expenſe of 
the crown. And upon thefe two laſt principles the excluſive right 


of printing the tranſlation of the Side is founded. 4. Almanacks 
have been faid to be prerogative-copies, either as things derelict, 
or elſe as being ſubſtantially nothing more than the calendar pre- 
fixed to our liturgy*. And indeed 4 regulation of time has been 
often conſidered as a matter of ſtate. The Roman fafti were 
under the care of the pontifical college: and Romulus, Numa, 
wy Julius Cacfar, fucceſſively n the Roman calendar. 


Tux Rx ſtill remains ànother ſpecies of prerogative property, 
founded upon a very different principle from any that have been 
mentioned before; the property of ſuch animals ferae naturae, 
as are known by the denomination of game, with the ri icht of 

purſuing, taking, and deſtroying them: which is veſted in the 
king alone, and from him derived to ſuch of his aue as have 


. 1 Mod. 257. 4 4 
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received the grants of a chaſe, a park, a free warren, or free fiſh- 
ry. This may lead us into an enquiry concerning the original of 
theſe. franchiſes, or royalties, on which we touched a little in a 
former chapter*; the right itſelf being an incorporeal heredita- 
ment, though the fruits and profits of it are of a perſonal nature. 


In the firſt place then we have already ſhewn, and indeed it 
cannot be denied, that by the law of nature every man, from 
the prince to the peaſant, has an equal right of purſuing, and 
taking to his own uſe, all ſuch creatures as are ferae naturae, 
and therefore the property of nobody, but liable to be ſeiſed by 
the firſt occupant. And ſo it was held by the imperial law, even 
fo late as Juſtinian's time: ferae igitur beſtiae, et volucres, et 
&« omnia animalia quae mari, coelo, et terra naſcuntur, fimul atque 
ce ab aliquo capta fuerint, jure gentium ſtatim illius eſſe incipiunt. 
* Quod enim nullius eft, id naturali ratione occupanti conceditur 5. 
But it follows from the very end and conſtitution of ſociety, 
that this natural right, as well as many others belonging to man 
as an individual, may be reftrained by poſitive laws enacted for 
reaſons of ſtate, or for the ſuppoſed benefit of the community. 
This reſtriction may be either with reſpect to the place in which 
this right may, or may not, be exerciſed ; with reſpect to the 
animals that are the ſubje& of this right; or with reſpect to the 
perſons allowed or forbidden to exerciſe it. And, in conſequence - 
of this authority, we find that the municipal laws of many na- 
tions have exerted ſuch power of reſtraint ; have in general for- 
bidden the entering on another man's grounds, for any cauſe, 
without the owner's leave; have extended their protection to 
ſuch particular animals as are uſually the objects of purſuit ; and 
have inveſted the prerogative of hunting and taking ſuch animals 
in the ſovereign of the ſtate only, and ſuch as he ſhall autho- 
Tize h. Many reaſons have concurred for making theſe conftitu- 
tions: as, 1. For the encouragement of agriculture and improve- 
ment of lands, by giving every man an excluſive dominion over 


f pag. 38, 39. ie ref L. N. 1. 4. c. 6. TY 
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his own ſoil. 2. For preſervation of the ſeveral ſpecies of theſe 
animals, which would ſoon be extirpated by a general liberty. 


3. For prevention of idleneſs and diſſipation in huſbandmen, ar- 
tificers, and others of lower rank; which would be the unavoid-. 


able conſequence of univerſal licence. 4. For preventing of po- 
pular inſurrections and reſiſtance to the government, by diſarm- 
ing the bulk of the people“: which laſt is a reaſon oftener 
meant, than avowed, by the makers of foreſt or game laws. 
Nor, certai nly, in theſe prohibitions is there any natural injuſ- 
tice, as ſome have weakly enough ſuppoſed: ſince, as Puffendorf 
obſerves, the law does not hereby take from any man his preſent 
property, or what was already his own, but barely abridges him 
of one means of acquiring a future property, that of oecupancy; 
which indeed the law of nature would allow him, but of which 
the laws of ſociety have in moſt 2 very Jultly and reaſon- 
"OY Ns him. 


| Yer, however defenſible theſe proviſions in general may be, on 


the footing of reaſon, or Juſtice, or civil policy, we muſt notwith- 


ſtanding acknowlege that, in their preſent ſhape, they owe their 
immediate original to ſlavery. It is not till after the irruption of 


the northern nations into the Roman empire, that we read of any 


other prohibitions, .than that natural one of not ſporting on any i 
private grounds without the owner's leave; and another of a 
more ſpiritual nature, which was rather a rule of eccleſiaſtical 


diſcipline, than a branch of municipal law. The Roman or ci- 
vil law, though it knew no reſtriction as to perſons or animals, 
ſo far regarded the article of place, that it allowed no man to 
hunt or ſport upon another's ground, but by conſent of the owner 


of the ſoil. «© Qui alienum fundum ingreditur, venandi aut aucu- 


1 pandi gratia, poteſt a domino probiberi ne ingrediatur *.” For if 


there can, by the law of nature, be any inchoate imperfect pro- 


| perty ſuppoſed in wild animals before they are taken, it ſeems 
moſt reaſonable to fix it in him upon whoſe land they are found. 
And as to the other reſtriction, which relates to perſons and not 


1 "Warburton's alliance. 324. * Inſt. 2. 1. J. 12. 


to 
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to place, the pontificial or canon law! interdicts © venationes, et 
« /y waticas vagationes cum canibus, et accipitribus” to all clergymen 
without diſtinction; grounded on a ſaying of St. Jerom *, that 
it never is recorded that theſe diverſions were uſed by the ſaints, 
or primitive fathers. And the canons of our Saxon church, _ 
liſhed in the reign of king Edgar“, concur in the ſame pro 

hibition : though our ſecular laws, at leaſt after the conqueſt, 
did even in the times of popery diſpenſe with this canonical im- 


pediment ; and ſpiritual perſons were allowed by the common 


law to hunt for their recreation, in order to render them fitter 
for the performance of their duty: as a confirmation whereof 
we may obſerve, that it is to this day a branch of the king's 
prerogative, at the death of every biſhop, to have his kennel of 
hounds, or a compoſition. 1 in lieu thereof. 


B UT, with regard to the riſe and original of our preſent civil 
prohibitions, it will be found that all foreſt and game laws were 
introduced into Europe at the ſame time, and by the ſame po- 


cy, as gave birth to the feodal ſyſtem ; when thoſe ſwarms of 


barbarians iſſued from their northern hive, and laid the founda- 
tion of moſt of the preſent kingdoms of Europe, on the ruins 
of the weſtern empire. For when a conquering general came to 
ſettle the oeconomy of a vanquiſhed country, and to part it out 
among his ſoldiers or feudatories, who were to render him mili- 
tary ſervice for ſuch donations; it behoved him; in order to ſe- 
cure his new acquiſitions, to keep the ruſtic: or natives of the 
country, and all who were not his military tenants, in as low a. 


condition as poſſible, and eſpecially to prohibit them the uſe of : 
arms. Nothing could do this more effectually than a prohibition. 


of hunting and ſporting: and therefore it was the policy of the: 
conqueror to reſerve this right to himſelf, and ſuch on whom he: 
ſhould beſtow it ; which were only his capital feudatories, or 
greater barons. And accordingly we find, in the feudal conſtitu- 
tions?, one and the ſame. law prohibiting. the ruſtici in general. 


Y Decretal. I. 5. tit. 24. c. 2. ; o 4 Inſt. 30g. 
= Decret. part. 1. diff. 34. . 15 Feud. I. 2. tit. 27. J. 5. 
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—_— tom carrying arms, and alſo proſcribing the uſe of nets, ſnares, 
= or other engines for deſtroying the game. This excluſive privi- 
_ — lege well ſuited the martial genius of the conquering troops, 
=_ _ who delighted in a ſport? which in it's purſuit and ſlaughter bore 
= : ſome reſemblance to war. Vita omms, (ſays Caeſar, ſpeaking of | 
=_ = the antient Germans) in venationibus atque in ſtudlis rei militaris 


| Confiftrt ©. r. And Tacitus in like manner obſerves, that quotiens Bella 
= | non ineunt, multum venatibus, plus per otium franſigunt*. And 
=_ | indeed, like ſome of their modern ſucceſſors, they had no other 
* amuſement to entertain their vacant hours; they deſpiſing all 
arts as effeminate, and having no other learning, than was couch- 

ed in ſuch rude ditties, as were ſung at the ſolemn carouſals 
which ſucceeded theſe-antient huntings. And it is remarkable 
that, in thoſe nations where the feodal policy remains the moſt 
uncorrupted, the foreſt or game laws continue in their higheſt 
1 „ Tigor. In France all game is properly the king's; and in ſome 
__ _ ns parts of Germany it is death for a peaſant to be found hunting 
—_ | in n the woods of the rs 


"> 
4 
- 


"_ 3 WII X us in England alſo, hunting has ever been eſteemed 
1 a moſt princely diverſion and exerciſe. The whole iſland was re- | 
——- „ pleniſhed with all ſorts of game in the times of the Britons; who 


lived in a wild and paſtoral manner, without incloſing or impro- 
3 ving their grounds, and derived much of their ſubſiſtence from 
=_ the chaſe, which they all enjoyed in common. But when huſ- 
= dandry took place under the Saxon government, and lands began 
3 to be cultivated, improved, and encloſed, the. beaſts naturally 
© fled into the woody and deſart tracts; which were called the fo- 
* reſts, and, having never been diſpoſed of in the firſt diſtribution 
1 of lands, were therefore held to belong to the crown. Theſe 


- were filled with great plenty of game, which our royal Fern 
1 — rl 1 the laws of bande Khan, founder during their receſs from, war, thee: Univ. 
Ss | of the Mogul and Tartarian empire, pub- Hiſt. iv. 468.) 
= - | ER liſhed A. D. 1205. there is one which pro- De bell. Gall. I. 6. c. 20. 

3 : ds hibits the killing of all game from March c. 15. | 
Os | to October; that the court and ſoldiery r Mattheus de Crimin. c.3. tit. 1. Carpzov. 
might ind  pleve enough in the winter, Prafiic, Saxonic. p. 2. c. 84. | a 
: ; men 
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men reſerved for their own diverſion, on pain of a pecuniary for- 
feiture for ſuch as interfered wtih their ſovereign. But every 
freeholder had the full liberty of ſporting upon his own territo- 
ries, provided he abſtained from the king's foreſts : as is fully 


expreſſed in the laws of Canute*, and of Edward the ccmfelior*, 
« fit quihbet hemo dignus venatione ſua, in fylva, et in agris, ſibi 


40 proprits, et in domino Juo :- et abſtineat omnis homo a venarits re- 
« ors, ubicunque pacem eis habere voluerit :” which indeed was the 
antient law of the Scandinavian continent, from whence Canute 
probably derived it. Curque enim i | proprio undo quamlibet fe 
* ram guoguo modo venari permifſum ".' | : 

Howeves, upon the Norman a a new doctrine took 
place; and the right of purſuing and taking all beaſts of chaſe 
or venary, and ſuch other animals as were accounted game, was 
then held to belong to the king, or to ſuch only as were autho- 
rized under him. And this, as well upon the principles of the 
feodal law, that the king is the ultimate proprietor of all the 


lands in the kingdom, they being all held of him as the chief 


lord, or lord paramount of the fee; and that therefore he has 


the right of the univerſal ſoil, to enter thereon, and to chaſe 
and take ſuch creatures at his pleaſure: as alſo upon another 


maxim of the common law, which we have frequently cited and 
illuſtrated, that theſe animals are bona vacantia, and, having no 
other owner, belong to the king by his prerogative. As there- 
fore the former reaſon was held to veſt in the king a right to 
purſue. and take them any where; the latter was ſuppoſed to 


give the -ogh and ſuch as 18 ſhould authorize, a ſole and ex- 
aue right. 50498 8 


Txr1s right, thus newly veſted in the crown, was exerted 
with the utmoſt rigor, at and after the time of the Norman eſ- 
tabliſnment; not only in the antient foreſts, but in the new ones 
which the Bl a made, by laying together vaſt tracts of 
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The RIGHTS Book II, 
country, depopulated for that purpoſe, and reſerved ſolely for the 
king's royal diverſion; in which were exerciſed the moſt horrid 
tyrannies and oppreſſions, under colour of foreſt law, for the 
ſake of preſerving the beaſts of chaſe; to kill any of which, 
gg the limits of the foreſt, was as penal as the death of a 

. And, in purſuance of the ſame principle, king John laid a 
81 interdict upon the winged as well as the fourfooted creation: 
e eapturam avium per totam Angliam interdixit*.” The cruel and 
inſupportable hardſhips, which theſe foreſt laws created to the 
ſubject, occaſioned our anceſtors to be as zealous for their refor- 
mation, as for the relaxation of the feodal rigors and the other 
exactions introduced by the Norman family; and accordingly we 
find the immunities of carta de foreſta as warmly contended for, 
and extorted from the king with as much difficulty, as thoſe of 
magna carta itſelf. By this charter, confirmed in parliament ?, 
many foreſts were diſafforeſted, or ſtrip ped of their oppreſſive 
privileges, and regulations were made in the regimen of ſuch as 
remained; particularly“ killing the king's deer was made no lon- 
ger a capital offence, but only puniſhed by fine, impriſonment, 
or abjuration of the realm. And by a variety of ſubſequent ſta- 
tutes, together with the long acquieſcence of the crown without 
. exertin 8 the foreſt laws, this prerogative is now become no lon- 
* a e to the ſub) ect. Ee e 
Bur, as the kin g . to himſelf the foreſts for his « own 
excluſive diverſion, ſo he granted out from time to time other 
tracts of land to his ſubjects under the names of chaſes or parks*; 
or gave them licence to make ſuch in their own grounds ; which 
indeed are ſmaller foreſts, in the hands of a ſubject, but not go- 
verned by the foreſt laws : and by the common law no perſon is 
at liberty to take or kill any beaſts of chaſe, but ſuch as hath an 
antient chaſe or park; unleſs they be alſo beaſts of Prey. 


. e . 
19 Hen, III. „„ * WO Iy- 38. 
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A s to all inferior ſpecies of ; game, called beaſts and fowls of 
warren, the liberty of taking or killing them is another fran- 
chiſe or royalty, derived likewiſe from the crown, and called 
free warren; a word, which ſignifies preſervation or cuſtody : 

as the excluſive liberty of taking and killing fiſh in a public 

ſtream or river is called a free fiſhery ; of which however no new 
franchiſe can at preſent be granted, by the expreſs proviſion of 
magna carta, c. 16. The principal intention of granting a man 
theſe franchiſes or liberties was in order to protect the game, 
by giving him a ſole and excluſive power of killing it himſelf, 
provided he prevented other perſons. And no man, but he who 
has a chaſe or free warren, by grant from the crown, or preſcrip- 
tion which ſuppoſes one, can juſtify hunting or ſporting upon 
another man's ſoil; nor indeed, in thorough ſtrictneſs of com- 
mon law, either hunting or ſporting at all. 


How vz R novel this doctrine may "RY it is a et con- 
ſequence from what has been before delivered; that the ſole 
right of taking and deſtroying game belongs excluſively to the 
king. This appears, as well from the hiſtorical deduction here 
made, as becauſe he may grant to his ſubjects an excluſive right 
of taking them; which he could not do, unleſs ſuch a right 
was firſt inherent in himſelf. And hence it will follow, that 
no perſon whatever, but he who has ſuch derivative right from 
the crown, is by common law entitled to take or kill any beaſts 
of chaſe, or other game whatſover. It is true, that by the ac- 
quieſcence of the crown, the frequent grants of free warren in 
antient times, and the introduction of new penalties of late by 
certain ſtatutes for preſerving" the game, this excluſive preroga- 
tive of the king is little known or conſidered ; every man, that 
is exempted from theſe modern penalties, looking upon himſelf 
as at liberty to do what he pleaſes with the game : whereas the 
contrary is ſtrictly true, that no man, however well qua/ifed he 
may vul garly be eſteemed, has a right to encroach « on the royal 
> Mir, c. 5. by 2. See pag. 39. | 
vor. 1. | | "Bee prerogative 
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prerogative by the killing of game, unleſs he can ſhew a par- 
_ ticular grant of free warren; or a preſcription, which preſumes 
a grant; or ſome authority under an act of parliament. As for 
the latter, I know but of two inſtances wherein an expreſs per- 
miſſion to kill game was ever given by ſtatute ; the one b 
1 Jac, I. c. 27. altered by 7 Jac. I. c. 11. and virtually repealed 
by 22 & 2 3 Car. II. c. 25. which gave authority, ſo long as they 
remained in force, to the owners of free warren, to lords of ma- 
nors, and to all freeholders having 40 J. per annum in lands of 
inheritance, or 80 J. for life or lives, or 400 J. perſonal eſtate, 


(and their ſervants) to take partridges and pheaſants upon their 
own, or their maſter's, free warren, inheritance, or freehold : 
the other by 5 Ann. c. 14. which 'empowers lords and ladies of 
manors to appoint gamekeepers to kill game for the uſe of 
ſuch lord or lady; which with ſome alterations ſtill ſubſiſts, 
and plainly ſuppoſes ſuch power not to have been in them be- 
fore. The truth of the matter is, that theſe game laws (of 
which we ſhall have occaſion to ſpeak again in the fourth 
book of theſe commentaries) do indeed gualfy nobody, rages 
in the inſtance of a gamekceper, to kill game : but. only, to 

| fave the trouble and formal proceſs of an action by the perſon 
injured, who perhaps too might remit the offence, theſe ſtatutes 
inflict additional penalties, to 17 recoveted either in a regular or 
ſummary way, by any of the king's ſubjects, from certain perſons 
of inferior rank who may be found offending in this particular. 
But it does not follow that perſons, excuſed from theſe addi- 
tional penalties, are (44k hg authoriſed to kill game. The cir- 
cumſtances, of having 100 J. per annum,. and the reſt, are not 
properly qualifications, but exemptions. . And theſe perſons, ſo 
exempted from the penalties of the game ſtatutes, are not only 
able to actions of treſpaſs by the owners of the land; but alſo, 
if they kill game within the limits of any royal fran 


. Y 
are liable to the actions of ſuch who may — the richt of chaſe 


. 


or free warren therein. 


Ur on 


_ 126 +9 ga. E e 
"REY? e re Ns he LEY ee *. 9 


1 


* 


3 


ſiſts in the poſſeſſion; which 


ch. 27. 15 of T H 1 u GS. 419 ; 


Uros the whole it appears, that the king, by his preroga- 


tive, and ſuch perſons as haye, under his authority, the royal 


franchiſes of chaſe, park, free warren, or free fiſhery, are the 


only perſons, who may- acquire any property, however fugitive 
and tranſitory, in theſe animals ferae naturae, while living; 
which is ſaid to be veſted in them, as was obſerved in a former 


chapter, propter privilegium. And it muſt alſo be remembered, 
that ſuch perſons as may thus lawfully hunt, fiſh, or fowl, ra- 


tione privilegii, have (as has been ſaid) only a qualified property 


in theſe animals; it not being abſolute or permanent, but laſting 
only ſo long as the creatures remain within the limits of ſuch 


reſpective franchiſe or liberty, and ceafing the inſtant they volun- 


tarily paſs out of it. It is held indeed, that if a man ſtarts any 


game within his own grounds, and follows it into another's, and 
kills it there, the property remains in himſelf*. And this is 


grounded on reaſon and natural juſtice*: for the property con- 
commences by the find- 
ing it in his own liberty, and is continued by the immediate pur- 


ſuit. And ſo, if a ſtranger ſtarts game in one man's chaſe or free 


warren, and hunts it into another liberty, the property continues 
in the owner of the chaſe or warren ; this property ariſing from 

privilege *, and not being changed by the act of a mere ſtranger. 
Or if a man tarts game on another's private grounds and kills it 


there, the property belongs to him in whoſe ground it was killed, 
png it was allo ſtarted there“; this property ariſing ratione 


. Whereas if, after being ſtarted there, it is killed in the 
— of a third perſon, the property belongs not to the owner 


of the firſt ground, becauſe the property is local; nor yet to the 


owner of the ſecond, becauſe it was not ſtarted in his ſoil ; but 
of a treſpaſs —— BY the owners. 
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4 Puff. L. N. I. 4. c. 6. E Farr. 18. Lord Raym. ibid. 
Lord Raym. 251. 
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II. I. pRoCEED now to a third method, i 

and chattels may be acquired and loſt, vis. by fe 
as a puniſhment for ſome crime or miſdemeſnor in the party * 
feiting, and as a compenſation for the offence and injury com- 
mitted againſt him to whom they are forfeited.” Ot forfeitures, 
conſidered as the means whereby real | 
acquired, we treated in a former chapter b It remains therefore 
in this place only to mention, by what means or for Th offen- 
ces goods and chattels become liable to forfeiture. 


> 
* * * — 
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In the variety of penal laws with which the ſubject 

ſent incumbered, it were a tedious and imp 

reckon up the various forfeitures, it ſpe 

particular crimes and miſdemeſnors : ſome of which are mala i in 

e, or offences againſt the divine law, either natural or revealed; 
burt by far the greateſt part are ala prohibita, or ſuch as derive 

their guilt merely from their prchibition by the laws of the land: 

ſuch as is the forfeiture of 40 s. per month by the ſtatute 5 Eliz. 

C. 4. for exerciſing a trade without having ſerved ſeven years as 


- 


an apprentice thereto; and the forfeiture of 10/7. by g Ann. c.2 3. 
for printing an almanac without a ſtamp. I ſhall therefore con- 
fine myſelf to thoſe offences only, by which 4 the and 
chattels of the offender are forfeited: referring the ſtudent for 
ſuch, where pecuniary mulcts of different quantities are inflicted, 
to their ſeveral proper heads, under which very many of them have 


- 


been or will be mentioned; or elſe to the collections of Hawkins 
and Burn, and other laborious compilers. Indeed,. as moſt of 
theſe forfeitures belong to the crown, they may ſcem as if they 
ought to have been referred to the preceding method of acqui- 
ring perſonal property, namely, by prerogative. But as, in the 
Inſtance of partial forfeitures, a moiety often goes to the infor- 
mer, the poor, or ſometimes to other perſons ; and as one total 
forfeiture, namely that by a bankrupt who is guilty of felony by 


Goos and, chattels then are totally forfeited by conviction 
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42 
concealing his effects, ACCrues | ay to his creditors, I have 
therefore made it a diſtin& head of transferring property. 


of high treaſan, or miſprifon of treaſon ; of petit treaſon ; of fe- 
bony in general, and particularly of felony de ſe, and of manſlaugh- 
ter; nay even by conviction of excuſable homicide * ; by outlawry 
for treaſon or felony ; by conviction of perit larceny. ; by fightin 
treaſon or felony, even though the party be acquitted of the fact; 
by flanding mute, when arraigned of felony ; by drawing a wea- 
pon on a judge, or ferikin g any one in the preſence of the king's. 
courts; by praemunire ; by pretended prophecies, upon a ſecond 
conviction ; by oi; by the re/iding abroad of artificers ; and 
by challenging to fight on account of money won at gaming. All 
theſe offences, as will more fully appear in the fourth book of 
theſe commentaries, induce a total forfeiture of goods and chattels. 


. ' 
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Ap this forfeiture commences from the time of conviction, 
not the time of committing the fact, as in forfeitures of real 
property. For chattels are of ſo vague and fluctuating a nature, 
that to affect them, by any relation back, would be attended 
with more inconvenience than in the caſe of landed eſtates: : and 
part, if not the whole of them, muſt be expended in maintain- 
ing the delinquent, between the time of committing the fa& and. 
his conviction. Vet a fraudulent conveyance of them, to defeat the 
intereſt of the crown, is made void by ſtatute 13 Eliz. c. 5 
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= in ſome particular perſons, either by the local uſage of ſome pat- 

14 cular place, or by the almoſt general and uni uſage of the 
_—- kingdom. It were endleſs, ſhould I attempt to enumerate all the 
_=. | | | ſeveral kinds of ſpecial cuſtoms, v 7 entitle a man to a 
=__ :- - ET chattel intereſt in different parts of the ki I ſhall there- 
8 fore content myſelf 


8 i : 5 8 f ry i 
1 7 ts of the nation, and are therefore of more univerſal 
_ SES concern; viz. es, and Icom. F 
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chapter“, are uſually 

; | heriot-cuſtom. The former are ſuch as are due upon a ſpecial re- 

ſſervation in a grant or leaſe of lands, and therefore amount to 

little more than a mere rent: the latter ariſe upon no ſpecial 

WO freſervation whatſoever, but depend merely upon immemorial uſage 

and cuſtom ©. Of theſe therefore we are here principally to 

ig ſpeak : and they are defined to be a cuſtomary tribute of goods 

and chattels, payable to the lord of the fee on the deceaſe of the | 
owner of the land. | 
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'T H K Giſt . if not introd en, of compulſory 
be into Eaghed. was by the Danes: and we find in the laws 

of king Canute the ſeveral heregeates or hetiots ſpecified, which 
were then exacted by the king on the death of divers of his ſub- 
jects, according to their reſpective dignities ; from the higheſt 
eorle down to the moſt inferior thegne or landholder. Theſe, for 
the moſt part, conſiſted in arms, horſes, and habiliments of war; 
which the word itſelf, according to fir Henry Spelman*, ſignifies. 
Theſe were delivered up to the ſovereign on the death of the va- 
fal, who could no longer uſe them, to be put into other hands 
for the ſervice and defence of the country. And upon the plan 
of this Daniſh-eſtabliſhment did William the conqueror faſhion 
his law of reliefs, as was formerly obſerved*; when he aſcertained 
the preciſe relief to be taken of every tenant in chivalry, and. 
contrary to the feodal cuſtom and the uſage of his own duchy of 
Normany, e arms and implements of war to be paid in- 
ſtead of money. SUE. 

T HE Daniſh 3 being thus tranſmuted into 
reliefs, underwent the ſame ſeveral viciſſitudes as the feodal te- 
nures, and in ſocage eſtates do frequently remain to this day, in 
the ſhape of a double rent payable at the death of the tenant : 
the heriots which now continue among us, and preſerve that 

name, ſeeming rather to be of Saxon parentage, and at firſt to 

have been merely diſcretionary, Theſe are now for the moſt 
part confined to copyhold tenures, and are due by cuſtom only, 
which is the life of all eftates by copy; and perhaps are the only 
Inſtance where cuſtom has favoured the lord. For this payment 
was originally a voluntary donation, or gratuitous legacy of the 
tenant ; perhaps in acknowlegement of his having been raiſed a2 
degree aboye villenage, when alt his goods and chattels were 
quite at the . of the lord: and cuſtoes, which has on the 


4 4 69. 5 ED | 8 LL. Cuil. Congu. c 22, We 24. 
of feuds. c. 18, u Lambard, Feramb. of Kent. 492. 
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has on the h e eſtabliſhed 
ratitude into a permanent duty. An heriot thy Dertits 
to free land, that & held hs ſervice. and ſuit of court; in whick 


Faria due on u che each of both Helios of tenafits : 5 4.1 

| 40 quae nominatttr ' heriettum ; _ ubi tenens „ liber 
« yel — in norte fua dominum fuum, de quo tenuerit," reſpicit 
« de meliori averio uo, vel de ſecundo ade, fecundum roer/am la- 
« 69 .” And this, he adds, ** magis fit de gratia 
ce quam de Jure; 3 in which F leta® and Britton ! agree: thereby 


plainly intimating the original of this cuſtom to have been merely 


voluntary, as a legacy from the tenant; though now the imme- 
eſtabliſhed e of right in the loxe l 


* 


Tn 18 heriot is ſometimet the beſt live beaſt, or averium, 
which the tenant dies poſſeſſed of, (which is particularly deno- 

minated the villein's relief in the twenty ninth law of king Wil- 
ham the gonqueror) ſometimes the beſt inanimate good, under 
which a jewel or piece of plate may be included: but it is al- 
ways a perſona} chattel, which, immediately on the death of 
the tenant who was the owner of it, being aſcertained by the 
option of the lord n, becomes veſted in him as his property; 
is no charge upon the lands, but merely on the goods and cflat- 
tels. The tenant muſt be the owner of it, elſe it cannot be due; 
and therefore on the death of a feme-coyert no heriot can be ta- 
ken; for ſhe can have no ownerſhip in things perſonal . In ſome 
places there is a cuſtomary compoſition in money, as ten or twenty 
ſhillings in lien of a heriot, by which the lord cad tenant are 


tior * 15 fort will: not t bind the Werne of t 
Ic r that amqunts to the creation of a new cuſtom, which 


| | = Hob, 60. * 
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* 2 M#zTvA RIES Area fore of cecleſiaſtical heriots, being 
a cuſtomary gift claimed by and due to the miniſter in very many 
pariſhes on the death of his pariſhioners. They ſeem originally 
to have been, like lay heriots, only a voluntary bequeſt to the 
church; being intended, as Lyndewode informs us from a con- 
ſtitution of archbiſhop Langham, as a kind of expiation and 
amends to the clergy for the perſonal tithes, and other eccleſiaſ- 
tical duties, which the laity in their life-time might have ne- 
glected or forgotten to pay. For this purpoſe, after? the lord's 
Heriot or beſt good was taken out, the ſecond beſt chattel was 
reſerved to the church as a mortuary : /i decedens plura babuerit 
e animalia, optimo cui de jure fuerit debitum reſervato, ecclefiae ſuae 
« fine dolo, fraude, ſeu contradictione qualibet, pro recompenſatione 
« ſubtractionis decimarum perſonalium, necnon et oblationum, ſecun- 
dum melius animal reſervetur, poſt obitum, pro ſalute animae ſuae d. 
And therefore in the laws of king Canute this mortuary is called 
ſoul-ſcot (raplyceac) or fymbolum animae. And, in purſuance of 
the ſame principle, by the laws of Venice, where no perſonal 
tithes have been paid during the life of the party, they are paid 
at his death out of his merchandize, jewels, and other move- 
ables . 80 alſo, by a ſimilar policy, in France, every man that 
died without bequeathing a part of his eſtate to the church, 
which was called dying without confeſion, was formerly deprived 
of chriſtian burial : or, if he died inteſtate, the relations of the 
deceaſed, jointly with the biſhop, named proper arbitrators to 

termine what he ought to have given to the church, in caſe 
he h id made 4 will. But the 5 e in 1409, redreſſed 
this \ rence . | 


1. T. was antiently 1 in 1 th gdom to bring the mortuary 
to church along with the corpſe when it came to be buried; and 
thence ® it is ſometimes called a 3 2 n which 


1 * 


3 my " 
# 


» Co. Litt. os | : | , Panormitan. ad Decretal. l.3. t. a0. 3 
4 Prowinc. I. 1. tit, 3. 8p. L. b. 28. c. 41. 
. | u Selden. hiſt, of tithe, e. 10. 


n EH. debe 


3 it to have been once a 8 donation. e in 


Bracton's time, ſo early as Henry III, we find it rivetted into an 
eſtabliſhed cuſtom : inſomuch that. the bequeſts of heriots and 
mortuaries were held to be neceſſary ingredients in every teſta- 


ment of chattels. * Inprimis autem debet quilibet, qui teſtamentum 


16 fecerit, dominum ſuum de meliori re quam habuerit recognoſcere ; 


* of poſtea ecclefiam de alia meliori: the lord muſt have the beſt 


good left him as an heriot ; and the church the ſecond beſt as a 


mortuary. But yet this cuſtom was different in different places : : 


* in quibuſdam locis habet eccle efia melius. animal de conſuetudine ; in 
c quibuſdam ſecundum, vel tertium melius ; et in quibuſdam nibtl : 

te ef ideo confideranda eſt conſuetudo loci *.” This cuſtom till varies 
in different places, not only as to the mortuary to be paid, but 
the perſon to whom it is payable. In Wales, a mortuary or corſe- 
preſent was due upon the death of every clergyman to the biſhop 
of the dioceſe ;. till aboliſhed, upon a recompenſe given to the 


TOO by the ſtatute 12 Ann. ft. 2. c. 6. And in the archdea- 
conry of Cheſter a cuſtom alſo prevailed, that the biſhop, who is 


405 archdeacon, ſhould have at the death of every clergyman 


dying therein, his beſt horſe or mare, bridle, ſaddle; and ſpurs, 
his beſt. gown or cloak, hat, upper garment under his gown, and 


tippet, and alſo his beſt ſignet or ring*. But by ſtatute 28 Geo. II. 
c. 6. this mortuary is directed to ceaſe, and the act has ſettled 


upon the biſhop an equivalent in it's room. The king's claim to 
many goods, on the death of all prelates in England, ſeems to be 


of the ſame nature; though fir Edward Coke? apprehends, that 
this is a duty due upon death and not a mortuary : a diſtinction 
which ſeems to be without a difference. For not only the king's 
eccleſiaſtical character, as ſupreme ordinary, but alſo the ſpecies 
of the goods claimed, which bear ſo near a reſemblance to thoſe 


in the archdeaconry of Cheſter, which was an acknowleged mor- 
tuary, puts the matter out of diſpute. The king, according to 


the record vouched by fir Edward Coke, is entitled to fix things; 
the biſhop' s beſt horſe or palfrey, with his Rn: : his cloak, 


„ Bracton. I. 2. 26. Flet. 12. c. 57. * 2h. 0. ä 
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or gown, and tippet: his cup, and cover: his baſon, and ewer: 


his gold ring: and, laſtly, his mute canum, his mew or kennel 
of hounds ; as was mentioned in the preceding chapter *. 


Tris varicty of cuſtoms, with regard to mortuaries, giving 
frequently a handle to exactions on the one ſide, and frauds or 
expenſive litigations on the other; it was thought proper by ſta- 
tute 21 Hen. VIII. c.6. to reduce them to ſome kind of certainty. 
For this purpoſe it is enacted, that all mortuaries, or corſe-preſents 
to parſons of any pariſh, ſhall be taken in the following manner; 
unleſs where by cuſtom leſs or none at all is due: viz. for every 
perſon who does not leave goods to the value of ten marks, no- 
thing: for every perſon who leaves goods to the value of ten 
marks, and under thirty pounds, 3s. 4d. if above thirty pounds, 
and under forty pounds, 6s. 8d. it above forty pounds, of what 
value ſoever they may be, 10 5. and no more. And no mortu 
ſnall throughout the kingdom be paid for the death of any ſeme- 
covert; nor any child; nor for any one of full age, that is not 
a houſekeeper; nor for any wayfaring man; but ſuch wayfarin 
man's mortuary ſhall be paid in the pariſh to which he belongs. 
And ypon: this ſtatute HIPs the law of mortuaries to this WF 


3. | Hztz-Lo0me are ſuch goods and tial chattels, as, con- 
trary to the nature of chattels, ſhall go by ſpecial cuſtom to the 
heir along with the inheritance, and not to the executor of the 
laſt proprietor. The termination, oom, is of Saxon original; in 
which language it ſignifies a limb or member; ſo that an heir- 
loom is nothing elſe, but a limb or member of the inheritance. 
They are generally ſuch things as cannot be taken away without 
damaging or diſmembering the freehold ; otherwiſe the general 
rule is, that no chattel intereſt whatſoever ſhall go to the heir, 
notwithſtanding it be expreiily limited to a man and his heirs, 
but ſhall veſt in the executor *. But deer in a real authorized 
park, fiſhes in a pond, doves in a dove-houle, Sc, thoaglt in 


pag. 413. 00. Litt. 388. | | | 


2 Spelm. G1 277. 44.0884 
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attels, 
neceſſary to the * 
accompany the land berever t veſts, by either 
chaſe. For this reaſon alſo I apprehend it is, 
jewels of the crown: are held to be heir-lc : for they are 
y tO 1 n the ſtate, and ſupport the Exnity; of the 
ſovereign for the time being. Charters likewiſe, and deeds, court- 
rolls, and other evic ces of the land, together with the e 
in which they are contained, ſhall paſs together with 
the heir, in the nature of heir-looms, and ſhall not 
ener, By ſpecial euſtom alſo, in ſome e eafriages, 
utenſils, and other houſeheld implements may be heir-loomsf 
but fach cuſtom muſt be ſtrictly proved. On the other hand, by 
almoſt general cuſtom, whatever is ſtrongly affixed to the free- 
hold or inheritance, and cannot be om thence without 
violence or damage, quod ab aedibus non facile r ellitur i, i8 
become a member of the inheritance, and ſhall thereupon paſs to 
the heir; as marble anne ah, roars pumps, old fixed or dor- 
mant tables, | benches, and the like b. A very fi 
which prevail. 1 © Brabant ; where they rank cer- 
gs moveable among thoſe of the immoveable kind, call- 
them, by a very peculiar appellation, praedia volantia, or vo- 
ſtates: ſuch as beds, tables, and other heavy in plements 
of furniture, which (as an author of their own obſerves) . Jig- 
« nitatem iflam natta fant, ut villis, fybvi, alli 
« Mit, compurentur; quod ſolidiora mobilia ipfis aedibus ex | deflina- 
c tione patrisfamilias cobaerere videantur, er Pro parte ipfarum de- 
« dium acfth 2 8 Ny 


HER perſonal chattels there are, w 


the heir in the nature of heir-looms, as a monument or ene 
in a church, or the coat- armor of his anceſtor | 


os 
” 


* 7bid. 18. | | h 12 Mod. 520. | 
Bro. Abr. tit. chatteles, 18. + Stockmans de jure devolutiunis. c. 3. 
t Co. Litt. 18. 185. 5 J. 16. 


with 
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with the pennons and other enſigns of honor, ſuited to his de- 
gree. In this caſe, albeit the freehold of the church is in the 
parſon, and theſe are annexed to that freehold, yet cannot the 
parſon or any other take them away or deface them, but is liable 
to an action from the heir k. Pews in the church are ſomewhat 
of the ſame nature, which may deſcend by cuſtom immemorial 
(without any eccleſiaſtical concurrence) from the anceſtor to the 
heir. But though the heir has a property in the monuments 
and eſcutcheons of his anceſtors, yet he has none in their bodies 
or aſhes ; nor can he bring any civil action againſt ſuch as inde- 
cently at leaſt, if not impiouſly, violate and diſturb their remains, 
when dead and buried. The parſon indeed, who has the free- 
hold of the ſoil, may bring an action of treſpaſs againſt ſuch as 
and diſturb it: and, if any one in taking up a dead body 
| ſteals the ſhrowd or other apparel, it will be felony *; for the 
property thereof remains in the executor, or ' Whoever was at the 


* 


char Se of - the funeral. DEL ; 


Bu UT to return to heir-Iooms: theſe, though they be mere: 
15 yet cannot be deviſed away from the heir by will; but 
ſuch a deviſe is voidꝰ, even by a tenant in fee-fimple, For, though 
the owner might during his life have ſold or diſpoſed of them, as 
he might of the timber of the eſtate, ſince as the inheritance 
was his own, he might mangle or diſmember it as he pleaſed ; 
yet, they being at his death inſtantly veſted in the heir, the de- 
viſe (which is ſubſequent; and not to take effect till after his 
death) ſhall be poſtponed! to the cuſtom, whereby they have al- 
ready deſcended. 


* 12 Rep. 105. Co. Litt. 1%. 2 5. 110. 12 Rep, 113. 5 5. 8 
* 3Inft. 293. a Rep. 1-5. 515. 
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CHAPTER THE TWENTY NINTH. 
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any JUDGMENT. | 


* 


N the preſent chapter we ſhall take into conſideration three 
other ſpecies of title to goods and chattels. 


— 


- 


— 


v. Tu fifth method therefore of gaining a property i in chat- 


tels, either perſonal or real, is by ſucceſſion : which is, in ſtrict- 
neſs of law, only applicable to corporations aggregate of many, 
as dean and ct apter, mayor and-commonalty, maſter and fellows, 
and the like; in which one ſet of men may, by ſucceeding an- 

other ſet, acquire a property in all the goods, moveables, and 
other chattels of the corporation. The true reaſon whereof is, 
becauſe in judgment of law a corporation never dies ; and 
therefore the predeceſſors, who lived a century ago, and their 

ſucceſſors now in being, are one and the ſame body corporate 
Which identity is a property ſo inherent in the nature of a body 
politic, that, even when it is meant to give any thing to be taken 
in ſucceſſion by ſuch a body, that ſucceſſion need not be expreſſ- 
ed; but the law will of itſelf imply it. So that a gift to ſuch a 
corporation, either of lands or of chattels, without naming their 
ſucceſſors, veſts an abſolute property in them ſo long as the cor- 
poration ſubſiſts*. And thus a leaſe for years, an obligation, a 


* 4Rep. 65. d Bro, Abr. 7. fates. 90. Cro. Eliz. 464. 
Tl jewel, 


— 
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jewel, a Sock of ſheep, or other chattel intereſt, will veſt in the 


ſucceſſors, by ſucceſſion, as well as in the identical members, to 
whom it was — given. 


Bur, with regard to ſole corporations, a conſiderable diſtinc- 


tion muſt be made. For if ſuch ſole corporation be the repre- 
ſentative of a number of perſons; as the maſter of an hoſpital, 
who is a corporation for the benefit of the poor brethren; an 
abbot, or prior, by the old law before the reformation, who re- 
preſented the whole convent; or the dean of ſome antient cathe- 


drals, who ſtands in the place of, and repreſents in his corporate 


capacity, the chapter; ſuch ſole corporations as theſe have in 
this reſpect the ſame powers, as corporations aggregate have, to 
take perſonal property or chattels in ſucceſſion. And therefore a 
bond to ſuch a maſter, abbot, or dean, and his ſucceſſors, is good 
in law; and the ſucceſſor ſhall have the advantage of it, for the 
benefit of the aggregate ſociety, of which he is in law the re- 
preſentative*© . Whereas in the caſe of ſole Corporations, which re- 
preſent no others but themſelves, as biſhops, parſons, and the like, 
no chattel intereſt can regularly go in ſucceſſion: and therefore, if 
a leaſe for years be made to the biſhop of Oxford and his ſucceſ- 
ſors, in ſuch caſe his executors. or adminiſtrators, and not his 
ſucceſſors, ſhall have it“. For the word ſuccęſſors, when applied to 
a perſon in his politic capacity, is equivalent to the word herrs in 
his natural: and as ſuch a leafe for years, if made to John and 
his heirs, would not veſt in his heirs, but his executors ; ſo, if it 
be made to John biſhop of Oxford and his ſucceſſors, who are 
the heirs of his body politic, it ſhall ſtill veſt in his executors and 
not in fuch his ſucceſſors. The reaſon of this is obvious: for, 


beſides that the law looks upon goods and chattels as of too low 


and periſhable a nature to be limited either to heirs, or ſuch ſuc- 
ceſſors as are equivalent to heirs; it would alſo follow, that if 
any ſuch chattel intereſt (granted to a ſole corporation and his 
ſucceſſors) were allowed to deſcend to ſuch ſucceflor, the property 


thereof muſt be in abeyance from the death of the preſent owner 


N Pyer. 48. Cr. Eliz. 464. „ Co. Litt. 46. 
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—_ - Arntil the ſucceſſor be appointed: and this is contrary to the na- 
= . 85 ture of a chattel * whieh can never be jn abeyance or 
without an owner; but a man's right therein, when once ſuſ- 
= pended, is gone for ever. This is not the caſe in corporations ag- 
= _ 5 gregate, where the right is never in ſuſpence; nor in the other 
; | 795 ſole corporations before- mentioned, who are rather to be conſi- 
dered as heads of an aggregate body, than e merely in 
1 N their own right: the chattel intereſt therefore, in ſuch. a caſe, 
= is really and ſubſtantially veſted in the hoſpital, convent; chap- 
= . | ter, or other aggregate body; though the head is the viſible per- 
=_ „ ſon in whoſe name every act is carried on, and in whom every 
intereſt is therefore ſaid (in point of form) to veſt. But the ge- 
1 X neral rule, with regard to corporations merely ſole, is this, that 
5 | - no chattel can yo « or be NG 7 right of ſucceſſion” X 


_ : „ ie this ks there are two exceptions. One i in the caſe 
=—_ .. - 8 : of the king, in whom a chattel may veſt by a grant of it for- 
_—_ 1 merly made to a preceding king and Bis ſucceſſors . The other 
* . 5 . exception is, Where, by. a particular cuſtom, ſome particular cor- 
_— R_ + Porations ſole have acquired a power of taking partiuular chattel 
_ - R—_ : | Intereſts in fuccefhon. And this cuſtom, being againft the gene- 
_ ral tenor of the common law, muſt be ſtrictly interpreted, and 
3 not extended to any other chattel intereſts than ſuch immemorial 
—_— _ . . uſage will ſtrictly warrant. Thus the chamberlain of London, 
—_— - who is a corporation ſole, may by the cuſtom of London take 
_—  _.. » Honds and recognizances to himſelf and his ſucceſſors, for the be- 
_—_ *' . - " nefitof the orphan' s fund®:' but it will not follow from thence, 
—_ -  _ . * that he has a capacity to take a leaſe fer years. to himſelf and his 
_  -.. .' i fuccefſors for the fame purpoſe; for the cuſtom extends not to 
A that: nor that he may take a bond to himſelf and his ſucceſſors, 
=_ for any other purpoſe than the benefit of the orphan's fund; for 
—_ —- | that alſo is not warranted by the cuſtom. Wherefore, upon the 
= F : whole, we may. cloſe this head with laying down this general 
—_—  .- rule; that fuch gn of ſucceſſion to chattels i is univerſally inhe- 


=_—_ N © © Brownl. 132. | 5 Bid. * * 
—_— * = oo, f Co. Litt. 46. bp LE 7 
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rent. 87 the common law in all aggregate corporations, in the 

king, and in ſuch ſingle corporations as repreſent a number of 
perſons; and may, by ſpecial cuſtom, belong to certain other 
ſole corporations for ſome particular purpoſes: although, gene- 
OP in ſole CAT OY no ſuch ri ieht can exiſt. 


VI. A vixTH ihe of acquiring property in goods and 
and chattels is by marriage ; whereby thoſe chattels, which be- 
longed formerly to the wife, are by act of law veſted in the huſ- 
band, with the ſame degree of property and with the ſame 
en as the wife, when fole, had over them. 

Tx Is depends entirely on the notion of an unity of perſon 
between the huſband and wife ; it being held that they are one 
perſon. i in law, ſo that the very being and exiſtence of the wo- 

man 1s ſuſpended during the coverture, or entirely merged and 
incorporated in that of the huſband. And hence it follows, that 
whatever perſonal property belonged to the wife, before marriage, 
is by marriage abſolutely veſted in the huſband. In a real eſtate 
he only gains a title to the rents and profits during coverture: 
for that, depending upon feodal principles, remains entire to the 
wife after the death of her huſband, or to her heirs, if ſhe dies 
before him; unleſs, by the birth of a child, he becomes tenant 
for life by the curteſy. But, in chattel intereſts, the ſole and 
abſolute property veſts in the huſband, to be diſpoſed of at his 
pleaſure, if he chuſes to take poſſeſſion of them: for, unleſs he 
reduces them to poſſeſſion, by exerciſing ſome act of ownerſhip 
upon them, no property veſts in him, but they ſhall remain to 


the wife, or to her repreſentatives, after the coverture is deter- 
mined. | A 


„ 


. HERE is s therefore 4 very dee difference i in the 20 
quiſition of this ſpecies of property by the huſband, according 
to the ſmarter 3 3 viz. whether it be a chattel real, or a 


| i See Bok 1 c. 18. ES 3 
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ſonal 3 and, of chattels | perſonal, whether it be in 

poſſeſſion, or in action only. A chattel real veſts in the huſband, 
not abſolutely, but fub modo: As, in caſe of à leaſe for years; 
the huſband ſhall receive all the rents and profits of it, and may, 
if he pleaſes, ſell, ſurrender, or diſpaſe of it during the. cover- 
ture“: if he be outlawed or attainted, it ſhall be forfeited to 
the king: it is liable to execution for his 'debts® ; and, if he 
ſurvives his wife, it is to all intents and purpoſes his own®. Yet 
if he has made no diſpoſition thereof in his lifetime, and dies 
before his wife, he cannot diſpoſe of it by will : for, the huſ- 
band having made no alteration in the property during his life, 
it never was transferred from the wife; but after his death ſhe 
ſhall remain in her antient poſſeſſion, and it ſhall not go to his 
executors. 80 it is alſo of chattels perſonal (or cher) in action; 
as debts. upon bond, contracts, and the like: theſe the huſband 
may have if he pleaſes; that is, if he reduces them into poſſeſſion 
receiving or recovering them at law. And, upon ſuch receipt 
recovery, they are abſolutely and entirely his own; and ſhall 
go to his executors or adminiſtrators, or as he ſhall bequeath 
| will, and ſhall not reveſt in the wife. But, if he dies 
recovered or reduced them into poſſeſſion, ſo that 

ſtill continue choſes in action, they ſhall ſurvive 

and never exerted the power he had of 

btaining ar excluſive property in them v. And ſo, if an eſtray 
comes into he wife's franchiſe, and the ſeiſes it, it is 
abſolutely his pro erty: but, if he dies wi t ſeiſing it, his 
executors are not now at liberty t | wife or her 
heirs*; for the huſband never exerted os ons he has: which 
right determined with the coverture. Thus in both theſe ſpecies 
of property the law is the ſame, in caſe the wife ſurvives the 
huſband ; but, in caſe the huſband ſurvives the wife, the law is 
very different with reſpect to chattels real and cho es in action: 


r 
2 


= 


* * * * 


* Co. Ii. (5. © © Poph.g. Co. Lit. 351. 
1 Plowd. 263. Fo 7 Co, Litt. 351. 
= Co. Litt. 351. PET 1 Ibid. 

» Ibid. 300. 
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for he ſhall have the chat?el real by ſurvivorſhip, but not the 

choſe in action ; except in the caſe of arrears of rent, due to the 

wife before her coverture, which in caſe of her death are given 

to the huſband. by ſtatute 32 Hen. VIII. c. 37. And the reaſon 

for the general law is this: that the huſband is in abſolute poſ- 

ſeſſion of the chattel real during the coverture, by a kind of 
joint-tenancy with his wife ; wherefore the law will not wreſt it 

out of his hands, and give it to her repreſentatives: though in 

caſe he had died firſt, it would have ſurvived to the wife, unleſs 

he thought proper in his lifetime to alter the poſſeſſion. But a 

choſe in action ſhall not ſurvive to him, becauſe he never was in 

poſſeſſion of it at all, during the coverture; and the only method 

he had to gain poſſeſſion of it, was by ſuing in his wife's right : 

but as, after her death, he cannot (as huſband) bring an action 
in her right, becauſe they are no longer one and the fame perſon 

in law, therefore he can never (as ſuch) recover the poſſeſſion. 

But he till will be intitled to be her adminiſtrator; and may, in 

that capacity, recover ſuch things in action as became due to 
her before or during the coverture. 


Tu v vs, "and upon theſe aſs ſtands the law between huſ- 
bend and wife, with regard to chattels real, and choſes in action: 


but, as to chattels perſonal (or choſes) in poſſeſſion, which the wife 
hath in her own right, as ready money, jewels, houſehold goods, 
and the like, the huſband hath therein an immediate and abſo- 
lute property, devolved to him by the marriage, not only poten- 


tially but in fact, which * can n reveſt in the wife or her 
8 b: 


An b. as 105 huſband. may thus, generally, acquire a property 
in all the perſonal ſubſtance of the wife, fo in one particular in- 
ſtance the wife may acquire a property in ſome of her huſband's 
goods ; which ſhall remain to her after his death, and ſhall not go 
to his executors. Theſe are called her paraphernalia; which is 


* 3 Mod. 186. oe Te * Co. Litt. 351. 
Ggg 2 .." & tern 
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5 2 term borrowed from the civil law*, and is derived from the ; 
| 8 uage, ſignifying ſomething over and above her dower. 0 
law uſes it to figni | and ornaments of the wife, 
5 ſuitable to her rank and degree; which ſhe becomes entitled to 
- the death of her huſband over and above her jointure or dower, | 
bs | and preferably to all other repreſentatives: and the jewels of a b 


1 8 peereſs, uſually worn by her, have been held to be par | 


| ia. Neither can the huſband deviſe by his will ſuch ornaments 
= and jewels of his wife; t during. his life perhaps he hath 
= - - the power (if unkindly inclined to exert it) to ſell them or gi 
= them away But if ſhe continues in the uſe of them till his _—_ 
923 th, ſhe ſhall afterwards retain them againſt his executors and | 


=_ | adminiſtrators, and all other perſons, except creditors where there | BH 
. Iz a deficiency of aſſet: zeflary a s | 
=, .- IN. VII. A JuDGMENT, in conſequence of ſome ſuit or action 
= | in a court of juſtice; is frequently the means of veſting tl e right 
= and property of chattel intereſts in the preyailing party. And | 
= here we muſt be careful to diſtinguiſh between property, the right 
= - of which is before veſted in & and of which only pee | 
Ee + V is recovered , to which a man 
C ne or certain claim, but he gains as 
| by the proceſs and judgment of 
WS. Tos the. law. Of the former ſort are all debts and choſes in action 1 
2 as if a man gives bond for 29 , or agrees to buy a horſe at a 
3 ſtated ſum, or takes up goods of a tradeſman upon an implied | 
| contract to pay as much as they are reaſonably worth: in all theſe | 
2 caſes the right accrues to the creditor, and is completely veſted 
EE in him at the time. of the: eing ſcaled, and the contract or 
8 i agreement made; and the law only gives him a remedy to reco- 
C C Noy's Max. c. 49. — Grahme v. Lord : 
A e. Car. 343. 1 Roll. Abr. 911. Londonderry, 24 Nov, 1746. Cane. 
NNWß 2 Leon. 166. „ We ; 1 F. Was, 8 | 
„ Moor. 213. 1 = Noy. ibid. 
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ver the poffeſſion of that right, which already i in | juſtice belongs 


to him. But there is alſo a ſpecies of property to which a man "i 1 
has not any claim or title whatſoever, till after ſuit commenced _ _ 
and judgment obtained in a court of law : where the right and „„ _— 


the remedy do not follow each other, as in common caſes, but 
accrue at one and the ſame time; and where, before judgment 
had, no man can ſay that he has any abſolute property, either 1 in | "= 
2 or in action. Of this nature ns e | ” | | 


1. Sven en as are given by 8 ſtatutes, to Be 1 


recovered on an action popular or, in other words, to be reco- 
vered by him or them that will ſue for the ſame. Such as the 
penalty of 5007, which thoſe perſons are by ſeveral acts of par- 
liament made liable to forfeit, that, being in particular offices 
or ſituations in life, neglect to take the oaths to the government; 
which penalty is given to him or them that will ſue for the 

ſame. Now here it is clear that no particular perſon, A or B, 
has any right, claim, or demand, in or upon this penal ſum, till 
after action brought“; for he that brings his action and can bong 
fide obtain judgment firſt, will undoubtedly ſecure a title to, it, 7 
in excluſion of every body elſe. He obtains an inchoate i imper- 
fect degree of property, by commencing his ſuit; 3 but it is not 
conſummated till judgment, for if any colluſion appears, he loſes _ 
LES priority he had gained). But, otherwiſe, the right ſo at- 1 


taches in the firſt informer, f that the king (who before action RT 
brought may grant a pardon which ſhall be a bar to all the world). ; \- 
cannot after ſuit commenced | remit any thing but his own part of „ 1 
the penalty ©. For by commencing the ſuit the informer has 1 1 
made the popular action his own private action, and it is not in = 
the power of the crown, or of any thing but parliament, —_ _— 
leaſe the informer's intereſt. This therefore is one inſtance, 1 
where a ſoit and Judgment at law are not t only the means of re- _— 

« 8 141. 808. 1169. Gombe 3 Stat, 4 Hen. VII. . | 2 _ 


Pitt, B. R. LL 8 Geo. Ill, Fo © Cro. Eliz. 138, 11 Rep. 65. ; 0 ; 25 „ 
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covering, but alſo of acquiring, property. And what is ſaid of 
_ this one penalty is equally true. of all others, that are given thus 
at large to a common informer, or to any perſon that will ſue 
for the ſame. They are placed as it were in a ſtate of nature, 
"acceſſible by all the king's ſubjects, but the acquired right of 
none of them: open therefore to the firſt occupant, who de- 
clares his intention to poſſeſs them by bringing his action; and 
who carries that intention into execution, by obtaining judgment 
w recover them. | 


* 
i 


2. ANOTHER ſpecies of property, that is acquired an 
loſt by ſuit and judgment at law, is that of damages given to a 
man by a jury, as a com penſation and ſatisfaction for ſome 
injury ſuſtained ; as for a battery, for impriſonment, for ſlan- 

r, or for treſpaſs. Here the plaintiff has no certain de- 
mand till after verdict; but, when the jury has aſſeſſed his da- 
mages, and judgment is given thereupon, whether they amount 
to twenty pounds or twenty ſhillings, he inſtantly acquires, 
and the defendant loſes at the ſame time, a right to that 
pecific ſum. Tt is true, that this is not an acquiſition ſo per- 
fectly original as in the former inſtance: for here the injured 

arty has unqueſtionably a vague and indeterminate right to 
| ſome damages or other, *the inſtant he receives the injury ; and 
the verdi& of the. jurors, and judgment of the court, there- 
15 do not in this caſe ſo properly veſt a new title in him, 

s fix and aſcertain the old one; they do not give, but de efine, 
he” right. But however, thoug! . ſtr aly ſpeaking the pri- 
mary ri ight to a ſatisfaction for injuries is given by the law 
of nature, and the ſuit is only the means of aſcertaining and 
recoveri g that ſatisfaction; z yet, as the legal proceedings are 
dhe only. viſible means of this acquiſition of property, we 


15 enou gh. rank ſuch Lade or ſatisfaction aſſeſſed, 
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3. HIiTHER alſo may be referred, upon the ſame prin- a 

ciple, all title to coſts and expenſes of ſuit; which are often 
arbitrary, and reſt entirely in the determination of the court, 
upon weighing all circumſtances, both as to the quantum, and 

alſo (in the courts of equity eſpecially, and upon motions in 

the courts of law) whether there ſhall be any coſts at all. 


| Theſe coſts therefore, when given by the court to either par- 
. ty, may be looked upon as an acquiſition made by the judg- 


ment of law. N | 58 | 


AL 


. = 
V * — * 
. i _ 1 
, * 
. 
* 
8 * 8 - 
* ; * 5 
Pg * 
by 4 
- # 0 
ol : 
— . „ 
— 
— * * 
» 
* o 
— % * ” * * * — 
= * . . 
* . 4 
7 * » * 
* 0 0 - * 
2 . \ CY — 
21 « 
* 
* 
* 
- 
0 . * 
* - 
* * 
* — 
& 4 he * 4 N 
- - ; * z 
5 ** * — 
* i 8 
1 } 
. ; % 
* 
. 
"Me 
- * * - 
P 
f 
» 'S; 
- 2 
1 5 : 
11 
. „ 7 
5 
— 
* 
* 
* 
1 \ a 5 
* 
* 
4 
4 - 
4 - 
* 2 
9 ”w 
— * 
ww OY : 
[1 : % 8 bl 
* - 
» * 
— 4 $ . 
. 4 . 
\ * 
K . 
* 
- 7 ** 
N o 
) 2 * # 
% os j . 
5 A 
% 
. - 
— 
6 
4 
* 5 G . 
. * * — * 
* 
. bf - 
4 * 
* 
* , 
Ll 
. \ 
5 4 — 
. * 
* . 
a > 
* . 
. — * 
„ 
, - 2 
. 
* 
* 
1 . 
0 
* } 
{ * ; 
2 — 5 RR 
. 
1 * 
- 
. 
1 0 * 
— . 
d 
ef 2 8 4 , 5 „ 8 
„ * 4 
; g Id . - 4 i 
. \ A — 4 
. 5 * f 4 
- * 4 „ 
— * by * 
. . — * 
S 4 8 * : 2 I -. * . 4 
* 
. 
. * 1 
- 0 * 
. - . 4 *, 0 
a 4 » , » . o » . * 
. ** 5 pe . b - 6 
* F 2 35 f 
; » £ ** 5 1 1 5 . 1 
* 10 e * * 
. 
, n f * » 
5 * o * ” j > 
* 
. ” * 
* * a * : 
* 0 
* 4 7 1 — ® * V 9 . > 
5 - 
» — by 
A % x . py : . , 
_ 0 1 
* * 
> "pt # - 
ng. 4 + 
2 # % . 1 * 
, 
» 
* 5 
F \ \ 
4 
— — 
- 
* 
* 4 ; 
% * 
| { — 
1 * 
- >. 
8 . 
” = 
- 8 F 
} . 
* . _ 4 X 
N * 
= N . Q . * 
= - - * : 2 
a * 
» , F ; RA, ' "1 6 F x 
& o - 1 * > Dn P 
; J 7 n ys 5 = nn n r RE S.4 4 1 
8 5 r : ; " 
N 5 7 : N 9 . : 0 . ; » T4 8 „ Tie 2 «a We [ N wi" 
2 C VV 4 Ke . 8 RTE © ap ; por ng e eee „„ | 3 
"A FS 8 Se ; OBOE Re EIN TE $$ CEN . 1 Ne MRS 12 OM , * enen N k by ** 5 « 3 Nan 5 1 5 
4 0 3 ; L p N > 7 . vl , r 4 5 *. * , : 
FIX PT vs : . W e 9 {1 g K eee * * — —— $ Ne Z NF . Fa g . 5 W JE L RP 
—— — Ne * Nr. 0 , $ £ veg A AL s 4 
4 , * 428. A > 
nr N Ne ks 8 =” 
- Ry 2,3 


Welt, 


e 


. 
k . 


E are now to proceed, according to the order marked 

out, to the diſcuſſion of two of the remaining methods 
of acquiring a title to property in things perſonal, which are much 
connected together, and anſwer in ſome meaſure to the convey- 
ances of real eſtates; being thoſe by gift or grant, and by con- 
tract: whereof the former veſts a property in poſe Mon, the lat- 
ter a property in action. 


- 


VIII. GirrFrTs then, or 'grants, Which are the eighth method 
of transferring perſonal property, are thus to be diſtinguiſhed 
from each other, that gifts are always gratuitous, grants are upon 


ſome conſideration or equivalent: : and they may be divided, with 
regard to their ſubject- matter, into gifts or grants of chattels real, 
and gifts or grants of chattels per/onal. Under the head of gifts 
or grants of chattels real may be included all leaſes for years of 
land, aſſignments, and ſurrenders of thoſe leaſes; and all the other 
methods of conveying an eſtate leſs than freehold, which were 
conſidered in the twentieth chapter of the preſent book, and 
therefore need not be here again repeated: though theſe very 
ſeldom carry the outward appearance of a gift, however freely 
beſtowed ; being uſually expreſſed to be made in conſideration 
of blood, or natural affection, or of five or ten ſhillings nominally 
aid to the grantor ; and, in caſe of leaſes, always reſerving a 
rent, though it be but a peppercorn : any of which conſiderations 
will, in the eye of the law, convert the gift, if executed, into a 
f not executed, into a contract. 25 
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'GranTs or «gif 4 chattels bene! are the act of tranſ- 
ferring the right and the poſſeſſion of them; whereby one man 


renounces, and another man immediately acquires, all title and 


Intereſt therein: which may be done either in writing, or by 
word of mouth atteſted by ſufficient evidence, of which the 
delivery of poſſeſſion is the ſtrongeſt and moſt eſſential. But this 


conveyance, when merely voluntary, is ſomewhat ſuſpicious: and 


is uſually conſtrued to be fraudulent, if creditors or others become 
_ ſufferers thereby. And, particularly, by ſtatute 3 Hen. VII. c. 4. 
all deeds of gift of goods, made in truſt to the uſe of the donor, 
ſhall be void; becauſe otherwiſe perſons might be tempted to 
commit treaſon or felony, without danger of forfeiture ; and the 
creditors of the donor might alſo be defrauded of their rights. 


And by ſtatute 13 Eliz. c. 5. every grant or gift of chattels, as 


well as lands, with intent to defraud creditors or others“, ſhall 
be void as againſt ſuch perſons to whom ſuch fraud would be pre- 


judicial ; but, as againſt the grantor himſelf, ſhall ſtand good and 


effectual: and all. perſons partakers in, or privy to, ſuch fraudu- 


lent grants, ſhall forfeit the whole value of the goods, one moiety 


to the king, and ayother moiety to the party grieved; and alſo on 
_ conviction ſhall ſuffer im Wa arena for half a poor. 


A TRUE and proper gif or grant is . nens sd with 
delivery of poſſeſſiqn, and takes effect immediately; as if A gives 
to B 1004, or a flodk 
directly, it is then fa gift executed in the donee; and it is not in 
the donor's power jo retra@ it; though he did it without any 
conſideration or reqompenſe*: uuleſs it be preji judicial to credi- 
tors; or the donoy were under any legal incapacity, as infancy, 
coverture, . dureſs, or the like; or if he were drawn in, cireum- 


vented; or impoſed upon, by falſe pretences, ebriety, or ſurprize. 
But if the gift does not take effect, by delivery of immediate 
poſſeſſion, it is then not m_ a gift, but a contract: and this 
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442 De RIGHTS Book II. 
a man cannot be compelled to perform, but upon good and ſuf- 
ficient conſideration; as we ſhall ſee under our next diviſion. 


IX. A CONTRACT, which uſually conveys am intereſt merely 
in a aQion, is thus defined: „an agreement, upon ſufficient con- 


« fideration, to do or not to do a particular thing.” From which 


definition there ariſe three points to be contemplated in all con- 
tracts; 1. The agreement: 2. The confideration : and 3. The 


. - thing to be done or omitted, or the different ſpecies of contracts. 


a 
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Fi RST then it is an agreement, a mutual bargain or conven- 
tion; and therefore there muſt at leaſt be two contracting par- 
ties, of ſufficient ability to make a contract: as where A con- 
tracts with B to pay him 100 J. and thereby transfers a property 
in ſuch ſum to B. Which property is however not in poſſeſſion, 
Audi in action merely, and recoverable by ſuit at law; wherefore 
it could not be transferred to another perſon by the ſtrict rules of 


the antient common law: for no chgſe in action could be aſſigned 


or granted over, becauſe it was thought to be a great encour- 
agement to litigiouſneſs, if a man were allowed to make over to 
a ſtranger his right of going to law. But this nicety is now diſ- 
regarded: though, in compliance with the antient principle, the 
form of aſſigning a choſe in action is in the nature of a declara- 
tion of truſt, and an agreement to permit the aſſignee to make 
uſe of the name of the aſſignor, in order to recover the poſſeſſion. 
And therefore, when in common acceptation a debt or bond is 
ſaid to be es over, it muſt ſtill be ſued in the original cre- 
ditor's name; the perſon, to whom it is transferred, being rather 
an attorney than an aſſignee. But the king is an exception to this 
rule; for he might always either grant or receive a cho/e 
in action by aſſignmentꝰ: and our courts of equity, conſidering 
that in a commercial country almoſt all perſonal property muſt 
neceſſarily lie in contract, will protect the aſſignment of a choſe 
in action, as much as the law will that of a choſe in poſſeſſion . 

e att Hot, 

e Dyer. 30. Bro, Abr. tit, choſe i in ation, 
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Tn IS awd; or ede may be either expreſs « or implied. 
Bxpreſe contracts are where the terms of the agreement are openly 
uttered and avowed at the time of the making, as ta deliver an ; 
ox, or ten load of timber, or to pay a ſtated price for certain 
goods. Implied are ſuch as reaſon and juſtice dictate, and which 
therefore the law preſumes that every man undertakes to perform. 
As, if I employ a perſon to do any bufineſs for me, or perform 
any work ; the law implies that I undertook, or contracted, to 
pay him as much as his labour deſerves. If I take up wares 
from a tradeſinan, without any agreement of price, the law con- 
eludes that I contracted to pay their real value. And there is 
alſo one ſpecies of implied contracts, which runs through and is 
annexed to all other contracts, conditions, and covenants ; v2. 
that if I fail in my part of the agreement, I ſhall pay the other 
party ſuch damages as he has ſuſtained by ſuch my negle& or re- 
fuſal. In ſhort, almoſt all the rights of perſonal property (when not 
in actual poſſeſſion) do in great meaſure depend upon contracts of 
.one kind or other, or at leaſt might be reduced under ſome of them : 
which indeed is the method taken by the civil law ; it having = 
referred the greateſt part of the duties and rights, which it treats r 
of, to the head of obli potions. ex contractu and a ex contractu t. = 


Ms CONTRACT may alſo be dicher executed, as if A agrees to 

change horſes with B, and they do it immediately ; in which 
caſe the poſſeſſion and the ri ght are transferred together: or it 
may be executory, as if „ agree to change next week; here 
the right only veſts, and their reciprocal property in each other's 
horſe is not in poſſeſſion but in action: for a contract executed 
(which differs nothing from a grant) conveys a choſe in Pals Non; A 
a comet nen, 0 only a IO in action. 0 


H AVING Mus wen the ni nature wh a contract, we 
are, ſecondly, to proceed to the con/ideration upon which it is found- r 
ed; or the reaſon which moves N {RY contracting to enter into _ 


82 
N 7 * 
OY 4 
FOI , 

x +>" * 

8 P „ 

SN and | 

; 6 2 y 
* 9 ; 
By 7 2 1 

* * 2 * 
7 N * 
$ 8 
4 


= The civilians hold, that in all contracts, either expreſs or implicd, 
23 e there muſt be ſomething given in exchange, ſomething that is 
1 mlutual or reciprocal*. This thing, which is the price or motive 
= - | of the contract, we call the conſideration: and it muſt be a thing 
= Es | lawful in itſelf, or elſe the contract is void. A good. confidera- 
| "8 5 tion, we have re ſeen}, is that of blood or nat affection 
* = between near relations; the fatisfa&tion accruing from which the 
w eſteems an equivalent for whatever benefit may move from 
8. - 1 one relation to another i. This conſideration may ſometimes 
= 5 however be ſet aſide, and the contract become void, when it 
„ 5 tends in it's bare, eee. to creditors ird 
. of 1 But a contract for any valuable eonſide- 
= ration, as for marriage, for money, for work done, or for other 
contracts, can never be impeached at law; and, if it be 
«Fo OO of ent adequate value, is never ſet aſide in equity: for the 
5 | 7 : perſon contracted with has then given an equivalent in recompenſe, 


<2 THT 
— 


1 


3 and is therefore as much an owner, or a creditor, as any other 
==, 85 . | perſon. So TSber pans widow 1 | 


* . 3 » 


Tn ESE valuable conſiderations: are divided by the civilians * 
into four ſpe 1. Do, ut des: as when I give money or 
goods, on a contract that I ſhall be repaid money or goods for 
—— _ _- . them again. Of this kind are all loans of money upon bond,” or 
5 | | Promiſe of repayment; and all fales of goods, in which there is 
5 either an expreſs contract to pay ſo much for them, or elſe the 
w implies a contract to pay ſo much as they are worth. 2. The 
cond ſpecies is, fact 7 


6 


inten rn may Or 
- 
; 


ut faciar e as when I agree with a man 
7 to do his work for him, if he will do mine for me; or if two 
perſons agree to marry together; or to do any other poſitive acts 
ons on both ſides.” Or, it may be to forbear on one fide in conſide- 


; lation of ſomething done on the other; as, that in confideration 
| A, the tenant, will repair his houſe, B, the landlord, will not ſuc 
him for waſte. Or, it may.be for mutu on both 
= VVV 


5 5 . fue innominatis, permutatio continetur. Gra- 3 Rep. 83. 
—_ aan 9.5.5. 


of TIN ss. 
fides; as, that in confideration that A will not trade to Liſbon, 
B will not trade to Marſeilles; ſo as to avoid interfering with 
each other. 3. The third ſpecies of conſiderations is, facio, ut 
des: when a man agrees to perform any thing for a price, either 
ſpecifically mentioned, or left to the determination of the law to 
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ſet a value on it. As when a ſervant hires himſelf to his maſter, 
for certain wages or an agreed ſum of money: 

contracts to do his maſter's ſervice, in order to earn that ſpecific 

ſum. Otherwiſe, if he be hired generally; for then he is under 

an implied contract to perform this ſervice for what it ſhall be 
1 reaſonably worth. 4. The fourth ſpecies is, do, ut facias: which 
is the direct counterpart of the other. As when I agree with a 
fervant to give him ſuch wages upon his performing ſuch work: 
which, we ſee, is nothing elſe but the laſt ſpecies inverted ; for 
be . 1 herus det, and herus dat, ut ſervus faciat. 


— 


A CONSIDERATION of ine fore or other is ſo abſdlutely ne- Arg 


ceſſary to the forming of a contract, that a nudum patium or a-. 9 — ps 
greement to do or pay any thing on one ſide, without any com- A” Gems Hon [eh 


penſation on the other, is totally void in law; and a man cannot 
be compelled to perform it!. As if one man promiſes to give 


another 100 J. here there is nothing contracted for or given on 


the one ſide, and therefore there is nothing binding on the other. 
And, however a man may or may not be bound to perform it, 


in honor or conſcience, which the municipal laws do not take 


upon them to decide ; certainly thoſe municipal laws will not 


compel the execution of what he had no viſible inducement to 


ed ® the maxim of. 
the civil law, that ex nudo patto non oritur attio. But any degree 
of reciprocity will prevent the pact from being nude: nay, even 


engage for: and therefore our law has a 


if the thing be founded on a prior moral obligation, (as a promiſe 


to pay a juſt debt, though barred by the ſtatute of limitations) 


it is no longer nudum pactum. And as this rule was principally 
"eſtabliſhed, to avoid the inconvenience that would ariſe from ſet- 
ting up mere verbal promiſes, for which no good reaſon could 


Dr et. d. 2 6. 24. o Cod 2. 3. 10. & 5. 14. 1. | 
Bro. Abr. tit. derte. 79. Salk. 129. LDR | 7 734 He 


here the ſervant 


frat a . 
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1 de afligned e, it therefore does not hold in ſome caſes, where 
ö ſuch promiſe is authentically proved by written documents. For 
ff a man enters into a voluntary bond, or gives a promiſſory note, 
| „„ he ſhall not be allowed to aver the want of a conlideration in or- 
| der to evade the payment: for every bond from the ſolemnity of 
the inſtrument?, and every note from the ſubſcription of the 
_ | | drawer i, carries with it an internal evidence of a good conſide- 
Lo ration. "Courts: of juſtice will therefore ſupport them both, as 
_— CE, againſt the contractor himſelf; but not to the prejudice of credi- 
=_ . | tors, or ſtrangers to the contract. C 


bo . Wx are next to conſider, third! ly, the thing agreed to be. done 

=o | or omitted. A contract is an agreement, upon ſufficient conſi- 
1 8 « deration, to do or not to do a particular thing.” The moſt uſual 
=_ : - contracts, whereby the right of chattels perſonal may be acquired 
N in the laws of England, are, 1. That of ſale or exchange. 2. That 
„„ om". - GI PAR 4 « That of hiring and borrowing. 4. That of debt. 


* — 


= 5 R I. SALE or exchange i is a tranſmutation of property from one 

F iy,  -:- © man to another, in conſideration of ſome recompenle 1 in value : 

A "ag there i is no ſale without a recompenſe; there muſt be guid 

—_  —_ * pro quo. If it be a commutation of goods for goods, it is more 
EE - properly an exchange; but, if it be a transferring of goods for - 
© Money, it is called a ſale: which is a method of exchange in- 

3 OE troduced for the convenience of mankind, by eſtabliſhing an uni- 

FO ©  verſal medium, which may be exchanged for all ſorts of other 

2 . | property; whereas if goods were only to be exchanged for goods, 

WW by way of barter, it would be difficult to adjuſt the reſpective 

—_ _- values, and the carriage would be intolerably cumberſome. All 


1 civilized nations adopted therefore very early the uſe of money; 
LE. for we find Abraham giving four hundred ſhekels of ſilver, cur- 


5 arent money with the merchant,” for the field of Machpelah *; 
zough the practice of exchanges ſtill ſubſiſts among ſeveral of the 
5 ſavage nations. But wi regard to the lam of ſales and exchanges, 
5 e _ © Plowd. 308, 309. „ OE Noy's Max. e. 42. | 
23  _ *? Hardr. 200. 1 Ch. Rep. „ , , = + 17; 277 
TEE 5 ” = 41 Lord Raym. 760. C7 | z ; ere 
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there i is no Jifferencs' 1 ſhall therefore treat of them both under 
the denomination of ſales only; and ſhall confider their force 
and effect, in the firſt place where the vendor hath in himſelf, 
and 9 8 where 1 hath not, the . of the thing ſold. 


and. the lot hath i in himſelf the property of the goods 
fold, he hath the liberty of diſpoſing of them to whomever he 
pleaſes, at any time, and in. any manner : unleſs judgment has 
been obtained againſt him for a debt or damages, and the writ of 
execution is actually delivered to the ſheriff. For then, by the 
Natute of frauds!, the fale ſhall be looked upon as fraudulent, 
and the property of the goods ſhall be bound to anſwer the debt, 
from the time of delivering the writ. Formerly it was bound 
from the 7efte, or iſſuing, of the writ*, and any ſubſequent ſale 
was fraudulent ; but the law was thus altered in favour of pur- 
chafors, though it ſtill remains the ſame between the parties: 
and therefore, if a defendant dies after the awarding and before 
the delivery of the writ, his pack are bound by it in the hands 
of his executors . | 


Ix a man agrees with another for goods at a certain price, he 
may not carry them away before he hath paid for them ; for it is 
no ſale. without payment, unleſs the contrary be expreſſiy agreed.. 
And therefore, if the vendor ſays, the price of a beaſt is four 
pounds, and the vendee ſays he will give four pounds, the bar- 
gain is ſtruck; and tliey neither of them are at liberty to be off, 
provided immediate poſſeſſion be tendered by the other fide. But 
if neither the money be paid, nor the goods delivered, nor ten- 
der made, nor any ſubſequent agreement be entered into, it is 
no contract, and the owner may diſpoſe of the goods as he pleaſesꝰ. 
But if any part of the price is paid down, if it be but a penny; 
or any portion of the goods delivered by way of earneſt (which 
the, civil law calls arrla, and Cat ria to be- 4 Wo ere f 


| OT 1 . 3 Comb. 33. 1 5. 7 Mod. « 95s 
, * 171. 1 Mod. Hob 41. Ncy's Max. 6.4. | 


1 fionis 


* 


\ 
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© tionis contractae argumentumꝰ, „the property of the goods is 
abſolutely bound by it: and the vendee may recover the goods 
by action, as well as the vendor may the price of them. And 
ſuch regard does the law pay to earneſt as an evidence of a con- 
tract, that, by the ſame ſtatute 29 Car. II. c. 3. no contract for 
the ſale of goods, to the value of 10 J. or more, ſhall be valid, 
unleſs the buyer actually receives part of the goods fold, by way 
of earneſt on his part; or unleſs he gives part of the price to the 
vendor by way of earneſt to bind the bargain, or in part of pay- 
ment; or unleſs ſome note in writting be made and ſigned by the 
party, or his agent, who is to be charged with the contract. And, 
with regard to goods under the value of 10 /, no contract or a- 

reement for the ſale of them ſhall be valid, unleſs the goods are 
to be delivered within one year, or unleſs the contract be made 
in writing, and figned by the party who is to be charged there- 
with. Antiently, among all the northern nations, ſhaking of hands 
was held neceſſary to bind the bargain ;. a cuſtom which we Kill 
retain in many verbal contracts. A fale thus made was called 
handſale,. «© venditio per mutuam manuum complexionem? ;” till in 
proceſs of time the ſame word was uſed to ſignify the price or 
earneſt, which was given immediately after the ſhaking of hands, 
or inſtead: thereof. . 

As ſoon as the bargain i is truck, the property of the goods i is 
transferred to the vendee, and that of the price to the vendor; 
but the vendee cannot take the goods, until he renders the price 


agreed on. But if he tenders the money to the vendor, and he 


_ refuſes it, the vendee may ſeiſe the goods, or have an action 


againſt the vendor for detaining them. And by a regular ſale, 
without delivery, the property is ſo abſolutely veſted in the ven- 
dee, that if A ſells a horſe to B for 10/, and B pays him earneſt, 
or ſigns a note in writing of the bargain; ; and afterwards, before 
the delivery of the horſe or money paid, the horſe dies in' the 
vendor's cuſtody ; ſtill he is entitled to the money, becauſe by 
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the contract, the property was in the y endee Thus may pro- 1 : 
perty in goods be transf by fake; where the vendor hath ſuch ” 3 
property ĩn himſelf. - % 8 ov 


* I. . - ow? — x 


Bu property may alſo. in ſome caſes. be transferred by ſale, „ 
| though! the vendor hath none at all in the IS for it 1 is expe-. . 
dient that the buyer, by taking prapei 3 
events be ſecure; of his purchaſe; R all commerce 5 | 
tween man and man mult bon be at an end. 1 4 
| ales and contratla of any * . | 
dit dle # fairs or 4 e (that is, open) ſhall not only | a no 
be good between the parties, but alſo be binding on all thoſe that . + 
have any right or propert therein. And for this purpoſe, the gd = 
mirroir informs use, were tolls eſtabliſhed in markets, viz. to | To 2 
ng | .z. for every private contract was 1 
re our Saxon anceſtors. prohi- 5 | 1 


e value of re nce, un- | _— N 


ere mitoafics© >a Market overt 6 1 3 9 
ecial days, provided for par- Gs ; 3 


icular towns by charter or preſcription; but in London every „ 5 — 
day, except Surety, is market day*.. The market place, or ſpot | 5 ä 


of ons ſet apart 
alſo in t 2 country 


; cuſtom for the ſale of particular goods, is 1 
the only market overt ; but in London _ - =. 
are expoſed publicly to ſale, is market overt,  —_  l 
cordial chings: only as the owner profeſſes to trade in . But if — 
my goods are ſtolen from me, and ſold, out of market overt, =—_-: —_— 
is not altered, and I may take them wherever I —_ - L-. 
xpreſily provided by ſtatute 1Jac. I. c. 21. that So — 
ods wrongfully taken, to any pawnbroker i 1 In 
in. two miles thereof, ſhall not alter the property, - = - 
b uſually « a clandeſtine trade, is ther, A 
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be out of the reach of the moſt induſtrious owner. All perſons 
therefore that have occaſion to deal in horſes, and are therefore 
liable ſometimes to buy ſtolen ones, would do well to obſerve, 
that whatever price they may give, or how long ſoever they may 
keep poſſeſſion before it be claimed, they gain no property in a 


horſe that has been ſtolen, unleſs it be bought in a fair or mar- 


ket overt: nor even then, unleſs the directions be purſued that 
are laid down in the ſtatutes 2 P. & M. c. 7. and 31 Eliz. c. 12. 
By which it is enacted, that every horſe, fo to be fold, ſhall be 
openly expoſed, in the time of ſuch fair or market, for one whole 


hour together, between ten in the morning and ſunſet, in the 


open and public place uſed for ſuch ſales, and not in any private 
yard or ſtable: that the horſe ſhall be brought by both the ven- 
dor and vendee to the tollgatherer or bookkeeper of ſuch fair or 
market: that toll be paid, if any be due; and if not, one penny 
to the bookkeeper, who ſhall enter down the price, colour, and 
marks of the horſe, with the names, additions, and abode of the 
vendee and the vendor; the latter either upon his own knowlege, 
or the teſtimony of ſome credible witneſs. And, even if all theſe 
points be fully complied with, yet ſuch ſale ſhall not take away 
the property of the owner, if within fix months after the horſe 
is ſtolen he puts in his claim before the mayor, or ſome juſtice, 


of the diſtrict in which the horſe ſhall 'be found ; and within 


forty days after that, proves ſuch his property by the oath of two 
witneſſes before ſuch mayor or Juſtice ; and alſo tenders to the 


perſon in Poſſeſſion ſuch price Fi he bond fide paid for him in 


market overt. But in caſe any one of the points beforemen tioned 
be omitted, or not obſerved in the ſale, ſuch ſale is utterly void; 


and the owner ſhall not loſe his property, but at any diſtance of 


time may ſeiſe or bring an action for his horſe, wherever he hap- 
pens to find him. Wherefore fir Edward Coke obſerves , that, 


both by the common law and theſe two ſtatutes, the Property of 


horſes is ſo well pfeſerved, that if the owner be of capacity to 


underſtand them, and be vigilant and induſtrious to purſue the 
lame, it is almoſt e that the property of any ny; either 
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Ch. 20. 
contract many uſeful regulations are made by ſtatute 30 Geo. II. 
c. 24. And ſo if a landlord diſtreins goods for rent, or a pariſh 
officer for taxes, theſe for a time are only a pledge in the hands 
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of the diſtreinors, and they. are bound by an implied contract in 
law. to; reſtore them on payment of the Ids duty, and expenſes, 
before the time of ſale; or, when ſold, to render back the overplus. 
If a friend delivers any thing to his friend to keep for him, the 
receiver is bound to reſtore it on demand: and it was formerly 
held that in the mean time he was anſwerable for any damage or 
loſs it might ſuſtain, whether by accident or otherwiſe? ; unleſs 
he expreſily undertook * to keep it only with the ſame care as his 
own. goods, and then he ſhould not be anſwerable for theft or 
other accidents. But now the law ſeems to be ſettled upon a 
much mare rational footing *; that ſuch a general bailment will 
not charge the bailee with any loſs, unleſs it happens by groſs 


which 4s. conſtrued to be an evidence of fraud: but, it 


the. bailee undertakes ſpecially to. keep the goods ſafely and ſe- 


curely, he is bound to anſwer all perils and damages, that may © 


befal them for want of the ſame care with which a Mrjent 
man would keep his own! . 


5 
< 5 
* * 
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In wall theſe inſtances there is ſpecial qualified property tranſ- 
ferred from the bailor to the bailee, together with the poſſeſſion. 


It is not an abſolute property in the bailee, ot of his con- 


tract for reſtitution; and the bailor hath nothis 
the tight to a chęſe in action, grounded upon ſuch 
poſſeſſion being delivered to the bailee. And, on account of this 
qualified property of the nlee, he may (as well as the bailor) 
maintain an action againſt uch as injure or take away theſe chat- 
tels. 'The taylor, the carries, the innkeeper, the agiſting farmer, 


the pawnbroker, the diſtreinor, and the general bailee, may all 


Co. Lite. 89. 
* 4 Rep. 84. 


tion, in caſe of accident by fire or cheſt : 

0 \ provided his own goods periſhed in the ſame 

Lord Raym. 9og. 12 Mod. 487. manner: jura enim noſtra, ſays Stiernhook, 

» By the laws of Sweden, the depoſitary ** dolum prasſumunt, fi una non percant. ( De 
or bailee of goods is not bound to reſtitu · jure Sueon. l. 2. c. 5. 
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1s qualified prope 
the owner omes (in caſe of hiring) intitled t to 
the premium or eh as hired . 
\THERE is one ſpecies of this price or reward, the moſt uſual 
of any, but concerning which many good and learned men have 
c * 65. „Ww n. © Yelv, 171. e Jac. 236. 1 
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ie 3, if he 1 are - Joſt e or 2 by 
or groſs negligence, or if he do not deliver up 
attels on lawful demand, it is therefore reaſonable that he 
ſhould have a right to recover either the ſpecific goods, or elſe a 
tisfaction in damages, againſt all other perſons, who may have 
purloined or injured them ; Te he may always be ready to an- 


ſwer the call of the bailor, Oo 
* 
Yo ; 1 5 
ieee 344 Yo FEES ie ̃ 1 1 : 


on 1 


ing are alſo contracts by which a 
* property may be transferred to the hirer or borrower: 
in which there is only this difference, that et is always for 
a « pris, a ar e or additional recompenſe 3 borrowing is 
But the law in is the ſame. 

ient 


LS. 


property is transferr 

tion and agreement to re 
on as the time is expired or uſe 
the price or ſtipend (in caſe of hiring) either expreſſly agreed 
on by the parties, or left to be implied by law according to the 
value of the ſervice. y this mutual contract, the hirer or bor- 
ty in the thing hired; accompa- 
to uſe, it 3 moderation and 


£ 


hus if a man hires or borrows a horſe for a month, 
he has the Fan on and a property therein during chat 
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money is lent on à con 


ſum again, but alſo an increaſe 
z Which is 


mh that and. a, * any increaſe of m 


y. ground as well on. the 
Moſes among the Jews. as 
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a | Polit. I. I. c 10; 
'* Decretal. Ls. tits 19. 
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ee eee 
 * on uſury, but unto thy brother thou ſhalt 
| «not lend upon uſury.” Deut. xxl 20. 
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when true religion and 
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"= | of mo | ſonable equivalent f the temporary incon- 
—_ venience wher may feel by the want of it, and for the hazard 
= Ci, . loſing it entirely, is not more imm in one caſe than it 
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any, even moderat intereſt, introduces the v very inconvenience | 
it ſeems meant to remedy. . The neceſſity of individuals 
owing uhayoidable. Without ſome profit allowed 
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by law there will bs but few lenders : and thoſe principally bad 
men, who will break through the law, and take a profit; and 

then will endeavour to indemnify themſelves from the danger of 
the penalty, by making that profit exorbitant. Thus, while all 
degrees of profit were diſcountenanced, we find more complaints 
of uſury, and more flagrant inſtances of oppreſſion, than in mo- 
dern times, when money may be eafily had at a low intereſt. A 
capital diſtinction muſt E be made between a moderate 
and exorbitant profit; to the former of which we uſually give 
the name of intereſt, to the latter the truly odious appellation of 
uſury: the former is neceſſary in every civil ſtate, if it were but to 
exclude the latter, which ought never to be tolerated in any well- 
regulated ſociety. For, as the whole of this matter .is well ſum- 
med up by Grotius®, if the compenſation allowed by law does 


« not exceed the proportion of the hazard run, or the want felt, 


4 by the loan, it's allowance is neither repugnant to the revealed 
Fo natural law : but if it exceeds thoſe bounds, it is then 


« oppreflive uſury; and though the municipal laws 5 give wet 


66 mann they never e can make it t jut. 2 


WE "tha! that the exorbitance or water of intereſt, for 


money lent, depends upon two circumſtances; the inconvenience 


of parting with it for the preſent; and the hazard of loſing it entirely. 
The inconvenience to individual lenders can never be eſtimated 
by laws; the rate therefore of general intereſt muſt depend 
upon the aſa or general. inconvenience. This reſults entirely 
from the quantity of ſpecie or current money in the kingdom: 
9: the more ſpecie there is circulating in any nation, the greater 
ſuperfluity there will be, beyond what is neceſſary to carry on the 


buſineſs of exchange and the common-concerns of life. In every 


nation or public community there is a certain quantity of money 


thus neceflary; which a perſon well {killed in political arithmetic 


might perhaps calculate as exactly, as a private banker can the 


demand for ang caſh i in his own up : all n this neceſ- 
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to the reſpetive Edd pI) ihe gs this nitipnal * 
is, the more numerous will be the lenders, and the lower ought 
he rate of the national intereſt to be: but where there is not 
enougb, or barely enough, circulatin g caſh, to anſwer the ordi- 

. uſes of the public, intereſt will be proportionably high; 
for lenders will be but few,“ as few can ſubmit to the inconve- 
nience of _— 


I 


— 
- 50 * A. > 4 « oy - 6 — 5 


80 alſo le an entire loſs has it's weight in the re- 
gulation of intereſt: hence, the better the ſecurity, the lower 
will the intereſt be; ihe rate of intereſt being generally in a com- 
pound -ratio, formed out of the inconvenience and the hazard. 
And as, if there were no inconvenience, there ſhould be no in- 
tereſt, but what is equivalent to the hazard; fo, if there were 
no hazard, there ought to be no intereſt, ſave only what ariſes 
from the xa inconvenience of lending. Thus, if 1 ae quantity 
of ſpecie in a nation be ſuch, that the general inconvenience " 
lending for a year is computed to amount to three per cent: 
man that has money by him will perhaps lend it upon «ag 
ſonal ſecurity at five per cent, allowing two for the hazard run ; 

lend it upon landed ſecurity, or mortgage, at four per 

ard being Prop ionably leſs; but he will lend it 

to the ſtate, on the maintenance of which all his property de- 
at three per cent, the hazar being none at all. 

Bur ſometimes the hazard may be greater, than the rate of 
intereſt allowed by law will compenſate. And this gives riſe to 
the practice, 1. Of bottomry, or reſpondentia. 2. Of policies 
of inſurance. 

arft bortomy hich originally aroſe from permitting 
the maſter of a ſhip, in a foreign country, to hypothecate the 
ſhip i in order to raiſe money to refit) is in the nature of a mort- 
gage of a ſhip; when the owner takes up money to enable him 
to carry on his voyage, and pledges the keel or bottom of the ſhip 
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{pars pro toto as a Gini for the repayment. In which caſe 

is underſtood, that, if the ſhip be loſt, the lender loſes alſo 
his whole money; but, if it returns in ſafety, then he ſhall re- 
ceive back his principal, and alſo the premium or intereſt agreed 
upon, however it may exceed the legal rate of intereſt. And 
this is allowed to be a valid contract in all trading nations, for 

s benefit of commerce, and by reaſon of the extraordinary 
hazard run hy the lender. i,” And in this caſe the ſhip and fackle, . 
if ' brought home, are anſwerable (as well as the perſon of the 
borrower) for the money lent. But if the loan is not upon the 
veſſel, but u 1 the goods and merchandize, which muſt neceſ- 
farily be fold or exchanged in the courſe of the voyage, then 
only the borrower, perſonally, 1 bound ta anſwer the contiuct; 
who therefore in this caſe is ſaid to take up money at reſponden- 
tis. Theſe terms are alfo ap lied to contracts for the repayment 
of money borrowed, not on the” op WES 50 woe 1 but on che : 
more apron tent itſelf 
1 oye in a bene 


— by: which kind of ret 4's Surlerienes called 7 4 
nus nauticum, and ſometimes wire moritime*. But, as this gave 
an opening for us and gaming contracts, eſpecially upon 
long voyages, it was enacted by the ſtatute 19 Geo. II. e. 3. c 
mat all basel lent on bottomry e. Hondentia, on veſſels 1 
bound eo or from the Eaſt Indies, ſhall be expreſſly lent only 

upon 15 ar ſhip 01 or upon the merchandize ; that the lender ſhall | 
and that, if the borrower has not 
electe to Fry valkie of the from borro' 
e to the lender for ſo much of "the pri 
not been laid out, with legal intereſt and all other charges, 
ip and mere handize be totally: Ref.. , 
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Þ 8 This i is founded upon one of the ſame principles as the doctrine 
5 | | of ange e loans, that of h 
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the extraordinary hazard. And in this manner may any extraor- 


dinary or particular hazard be provided againſt, which the eſta- 
bliſhed rate of intereſt will not reach; that being calculated by 


the ſtate to anſwer only the ordinary and general hazard, toge- 


ther with the lender's inconvenience in parting with his ſpecie 
for the time. 


; Ta E hands relating to marine inſurances hath of late years 
been greatly improved by a ſeries of judicial deciſions, which 
have now eſtabliſhed the law in ſuch a variety of caſes, that (if 
well and judiciouſly collected) they would form a very complete 
title in a code of commercial juriſprudence. But, being founded on 
equitable principles, which chiefly reſult from the ſpecial cir- 
cumſtances of the caſe, it is. not eaſy to reduce them to any general 
heads in mere elementary. inſtitutes. Thus much may however 
be ſaid; that, being contracts, the very eſſence of which conſiſts 
in obſerving the pureſt good faith and integrity, they are vacated 
by any the leaſt ſhadow of fraud or undue: concealment : and, on 
the other hand, being much for the benefit and extenſion of trade, 
by diſtributing the loſs or gain among a number of adventurers, 
they are greatly encouraged and protected both by common law 
and acts of parliament. But, as a practice had obtained of in- 
ſuring large ſums without having any property on board, which 
were called inſurances, interęſt or ud intereſt ; and alſo of inſuring 


the ſame goods ſeveral times over both of which were a ſpecies 


of gaming, without any advantage to commerce, and were de- 
nominated wagering policies : it is therefore enacted. by the ſta- 


tute 19 Geo. II. c. 37. that all inſurances, intereſt, or no intereſt, 


or without farther proof of intereſt than the policy. itſelf, or by 


Way of gaming or wagering, or without benefit of ſalvage to the 


inſurer, (all which had the ſame pernicious tendency) ſhall be to- 
tally null and void, except upon privateers, or ſhips in the Spaniſh 


f and Portugueſe trade, for reaſons ſufficiently obvious; and that 


aſſurance ſnhall be lawful, except the former inſurer ſhall be 


inſolvent, a bankrupt, or dead; and laſtiy that, in the Eaſt India 


trade, the lender of money on bottomry, or at reſpondentia, ſhall 
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tius informs us, that in Holland the rate of intereſt was then 
eight per cent in common loans, but twelve to merchants. Our 
wt eſtabliſhes one ſtandard for all alike, where the pledge or 
ſecurity itſelf is not put in jeopardy; leſt, under the general 
pretence of vague and indeterminate hazards, a door ſhould be 
opened to fraud and uſury : leaving ſpecific hazards to be provi- 
ded againſt by ſpecific inſurances, or by loans upon reſpondentia, 
or bottomry. But as to the rate of legal intereſt, it has varied 
and decreaſed for two hundred years paſt, according as the quan- 
tity of ſpecie in the kingdom has encreaſed by acceſſions of trade, 
the introduction of paper credit, and other circumſtances. The 
ſtatute 37 Hen. VIII. c.g. confined intereſt to ten per cent, and 
ſo did the ſtatute 13 Eliz. c. 8. But as, through the encourage- 
ments given in her reign to commerce, the nation grew more 
wealthy, ſo under her ſucceſſor the ſtatute 21 Jac. I. c. 17. redu- 
ced it to eight per cent; as did the ſtatute 12 Car. II. c. 13. to 
fix: and laſtly by the ſtatute 12 Ann. |. 2. c. 16. it was brought 
down to five per cent yearly, which is now the extremity of le- 
gal intereſt that can be taken. But yet, if a contract, which 
carries intereſt, be made in a foreign country, our courts will 
direct the payment of intereſt according to the law of that coun- 
try in which the contract was made. Thus Iriſh, American, 
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urkiſh, and Indian intereſt, have been allowed in our courts, to 
the amount of even twelve per cent. For the moderation or exor- 
bitance of intereſt depends upon local circumſtances ; and the re- 
| Fuſal to inforce ſuch contracts would put a top to all foreign trade. 

general ſpecies of contracts, 

mention, is that of debt; whereby a choſe in action, or right to 
a certain ſum of money, is mutually acquired and loſt 4. This 
may be the counterpart of, and ariſe from, any of the other ſpecies 
of contracts. As, in cafe of a ſale, w ice 1 


agreed on; and the vender has a property in 
choſe in action, by means of this contract of debt. In 
i loſes or detains a firm of money bailed 
to the bailor in the 
me numerical ſum, upon his implied contract, that he ſhall 
cute the truſt repoſed i in Him, or repay the money. to the bailor. 
wer, at the ſame 
yen, eren Praga he thing lent, may alſo be- 
come indebted'to the lender, u upon his contract to reſtore the money 
rowed, to pay the price or premiun he loan, the hire 
e, or the like. A & in ſhort where ya de- 
terminate ſum of money becomes due to any perſon, and is not 
paid but remains in action merely, is a contract of debt. And, 
taken in this light, it comprehends a great variety of acquiſition; 
being uſually divided into debts of record, debts by ſpecial, and 
debts by fmple contract. | 
A DEBT of record is a ſum of money, which appears to 
due by the evidence of a court of record. Thus, when 
any ſpecific ſum is adjudged to be due from th \ defendant 
to the plaintiff, on an action or. ſuit at law; this is a con- 
tract of the higheſt nature, being eſtabliſhed by the ſen- 
tence of a court of judicature. Recognizances alſo are a 
ſum of money, recognized or acknowleged to be due to the 
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crown or a ſubject, in the preſence of ſome court or magiſtrate, 


with a condition that ſuch acknowlegement ſhall be void upon 


the appearance of the party, his good behaviour, or the like: 
and theſe, together with ſtatutes merchant and ſtatutes ſtaple, 


Ec, if forfeited by non- performance of the condition, are alſo 


ranked among this firſt and principal claſs of debts, viz. debts 


of record; ſince the contract, on which they are founded, is 


witneſſed by the higheſt kind of evidence, viz. by matter of 


DEB Ts by ſpecialty, or ſpecial contract, are ſuch whereby a 
ſum of money becomes, or is acknowleged to be, due by deed or 
inſtrument under ſeal. Such as by deed of covenant, by deed of 
ſale, by leaſe reſerving rent, or by bond or obligation : which 
laſt we took occaſion to explain in the twentieth lecture of the 
preſent book ; and then ſhewed that it is an acknowlegement or 
creation of a debt from the obligor to the obligee, unleſs the ob- 
ligor performs a condition thereunto uſually annexed, as the pay- 


ment of rent or money borrowed, the obſervance of a covenant, 
and the like; on failure of. which the bond becomes forfeited 


and the debt becomes due in law. Theſe are looked upon as 


the next claſs of debts after thoſe of record, e confirmed by 
We nen under el. 

Dr BTS « ſample . are ſuch, where the contract upon 
which the obligation ariſes is neither aſcertained by matter of 
record, nor yet by deed or ſpecial inſtrument, but by mere oral 
evidence, the moſt ſimple of any; or by notes unſealed, which 
are capable of a more eaſy proof, and ( therefore only) better, 
than a verbal promiſe. It is eaſy to ſee into what a vaſt variety 
of obligations this laſt claſs may be branched out, through the 
numerous contracts for money, which are not only expreſſed by 
the parties, but virtually implied in law. Some of theſe we have 
already. occaſionally hinted at; and the reſt, to avoid repetition, 


muſt: be referred to thoſe particular heads in the third book of 
theſe commentaries, where the breach of ſuch contracts will be 


Vo I. II. „ conſidered. 


ee 
n 
« „ 

4 * * 24 * 


3 9 . ws. 


of Turngs. 465 


es : 1 $AvÞ * 3x3 WY of 5 
Fs mY bot : 1 8 7 "> 42 N 5 „ 
n 

* * 5 Lad 5 * = = 

Re" , 

_ 4 pI Z & 155 FR TY 

. 3 we oh 
. 2 1 Nt 


FEEL as of 


bY 
8 


— 


2 - : , — 
„ F de 


r 


2 — 
* nnn 


The RIOGE Ts Boo K II. 


red. I ſhall only obſerve at preſent, that by the ſtatute 

29 Car. II. c. 3. no executor or adminit hz Eharged 

any ſpecial promiſe to anſwer damages out o his own eſtate, 
and no. perſon ſhall. be charged upon any promiſe to anſwer for 
the debt or default of 
deration of marriage, or upon any contract or fale of any real 
eſtate, or upon any agreement that is not to be performed with- 
in one year from the making, unleſs the agreement or ſome me- 
morandum thereof be in writi ng, and ſigned by the party 
ſelf or by his authority. 4 


S 


4 x . e 


being a tranſaction now meet into all for "of & FR l Life, 
under the name of poper i, deſerves a more particular regard. 
Theſe are debts: 
A BILL of exchange is a el originally invented ag 
8 in different countries, for the more eaſy remittance of 
from the one to the other, which has ſince ſpread itſelf 
oft all pecunĩary tranſactions. It is an open letter of re- 
from one man to another, deſiring him to pay a ſum named 
therein to a third perſon on his account; by which means a man 
at the moſt diſtant part of the world may have 
to him ſrom any trading . If A lives in Jamaica, an 
7 now if C be going from 
to Jamaica, he may pay B this 1000 J, and take a bill 
of exchange drawn by B in England upon A in Jamaica, and 
receive it when he comes thither. Thus does B receive his debt, 
at any diſtance of place, 
over his 2 in 
or loſs. 
uſe by the Jes e | 
| r vices ; in order the more 
out of France and England, into thoſe countries in which 
had choſen to reſide. The invention of them was a little earlier 


for the Jews were baniſhed out of Guienne in 1287, and out 
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1 


in 1290”; and in 1236 the uſe of paper credit was | F 
introduced into the Mogul empire in China. In common 1 
ech ſuch a bill is frequently called a draught, but a bill of ex- RO 0 
change is the more legal as well as mercantile expreſſion. The J 
perſon however, who writes this letter, is called in law the | 1 
drawer, and he to whom it is written the drawee ; and the third 9 
rſon, or negotiator, to whom it is payable (whether ſpecially — 
named, or the Searer generally) is called the payee. | | 1 


* 


p g * % p 


\ 


Tus x bills are either foreign, or inland: foreign, when _— 
drawn by a merchant reſiding abroad upon his correſpondent in _ 
England, or vice ver; nland, when both the drawer and _ 
the drawee refide within the kingdom. Formerly foreign bills of 
exchange were much more regarded in the eye of the law than 9 
d ones, as being thought of more public concern in the 
advancement of trade and commerce. now by two ſtatutes, | | 

the one ꝙ & 10 W. III. c. 17. the — 3 & 4 Ann. c. 9. inland = 
s of exchange are put upon-the ſame footing as foreign ones ; ; 
what was the law and cuſtom of merchants with regard to the 8 2 
taken notice of merely as ſuch*, being by thoſe ſta - 
expreſſſy enacted with regard to * So that there is now | = 
in law no manner of difference between them. 


o 4 ry 


X at the time 
rein limited to a. perſon in named, or ſometimes to hi | | 
order, or often to the bearer at large. Theſe alſo by the ſame L _—_ 
| 3 & 4 Ann. c. 9. are. made aſſignable and ſable in x „ 


| THe payee, we may obſerve, either of a bill of exchange or . = 
0 y note, has clearly a property veſted in him (not indeed 2 8 1 
in poſſeſſion but in action) by the: expreſs contract of the drawer „ 
in the caſe of a promiffory note, and, in the caſe of a bill of ex- 1 
| change, by his implied contract; viz. that, provided the drawee > 
© 2 Carte. 203. 206. | 5 1 Roll. Abr. 6. 5 8 1 
Mod. Un. Hiſt. iv. 499. 8 L112 does 7 | 


— 
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yment-ariſes. And 
and aſſigned from 
to the general 

w, that no chaſe in action is aſſignable: wil 
afſignment is the life of paper credit. It may therefore be of 
ſome uſe, to mention a few of the principal incidents attendin g 
this transfer or aſſignment, in order to make it regular, and 
thereby to charge the drawer with the payment of the debt to 

other perſons, than thoſe with whom he originally contracted. 


3 


. 


Ix the firſt: place then the payee, or perſon to whom or 
whoſe order ſuch bill of exchange or promiſſory note is pay- 
able, may by indorſement, or writing his name in Yorſo or on 
the back of it, aſſign over his whole property to the; bearer, or 
elſe to another perſon” ap name, either of whom is then called 
the indorſee; and he may aflign the ſame to another, and fo' on 
in mfinitum. And 2 promi niſſory note, payable to A or 
negotiable without any indorſement, and payment ane may 
be demanded by any bearer of it *. But, in caſe of a bill of ex- 
_—— the payee, or the indorſee, (whether it be a general 
or particular indorſement) is to go to the drawee, and offer his 
b II for acceptante; which acceptance (ſo as to charge the drawer 

with coſts) muſt be in writing, under or on the back of the bill. 
If che drawee accepts the bill, either verbally or in writing“, he 
then makes himſelf liable to pay it; this being now a contract 
on his fide, grounded on an acknowlegement that the drawer has 
effects in his hands, or at leaſt credit ſufficient to warrant the 

ayment. If the drawee refuſes. to accept the bill, and it be of 
** value of 20 J. or upwards, and expreſſ to be for value re- 
ceived, the payee or indorſee may proteſt it 


which proteſt muſt be made in writing, under a copy of ſuch b 
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2 Show. 235.—Grant v. Vaughan, T. Stra. 1000. 
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of exchange, by nn notary public; or, if no ſuch notary be 
reſident in the place, then by any other ſubſtantial inhabitant in 
the preſence of two credible witneſſes; and notice of ſuch pro- 
teſt muſt, within fourteen days after, be given to the drawer. 
Bu r, in caſe ſuch bill be accepted by the drawee, and after 
acceptance he fails or refuſes to pay it within three days after it 
becomes due (which three days are called days of grace) the 
payee or indorſee is then to get it proteſted for non-payment, in 
the fame manner and by the ſame perſons who are to proteſt it 
in caſe of non- acceptance: and ſuch proteſt muſt alſo be noti- 
fied, within fourteen days, after, to the drawer. And he, on 
producing ſuch- proteſt, either of non- acceptance or non-pay-= 
ment, is bound to make good to the payee, or indorſee, not only 
the amount of the ſaid bills, (which he is bound to do within a 
reaſonable time after non-payment, without any proteſt, by the 
rules of the common law.*). but alſo intereſt and all charges, to 
be computed from the time of making ſuch proteſt. But if no 
proteſt be made or notified to the drawer, and any damage ac- 
crues by ſuch neglect, it ſhall fall on the holder of the bill. The 
bill, when refuſed, muſt be demanded of the drawer as ſoon as 
conveniently may be : for though, when one draws a bill of ex- 
change, he ſubjects himſelf to the payment, if the perſon on. 
whom it is drawn refuſes either to accept or pay, yet that is with: 
this limitation, that if the bill be not paid, when due, the per- 
ſon to whom it is payable ſhall in convenient time give the drawer 
notice thereof; for otherwiſe the law will imply it paid: fince 
it would be prejudicial to commerce, if a bill might riſe up to 
charge the drawer at any diſtance of time; when in the mean 


time all reckonings and accounts may be adjuſted between the 
drawer and the drawee”. F 


il r the bill be an indorſed bill, and the indorſer cannot get 
the drawee to diſcharge it, he may call upon either the drawer 
or the indorſor, or if the bill has been negotiated through many 


* Lord Raym. 993. | 1 Salk, 147 
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1ands, upon any of the indorſors; for each indorſor is a war- 
rantor r the payment of the hill, which is frequently taken in 
payment as much (or more) upon the credit of the indorſor, as 

the drawer. And if ſuch indorſor, fo called upon, has the names 
of one or more indorſors e to his own, to each of whom he 
is property an indorſec alſo at liberty to call upon any of 
them to make him fatiofa ion; and ſo upwards. But the firſt 


indorſor has nobody to reſort to, but the drawer only. 
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CHAPTER THE THIRTY. FIRST. 


Or TITLE VV BANKRUPTCY. 


— 


HE preceding chapter having treated pretty largely of the 
acquiſition of perſonal property by ſeveral. commercial me- 
thods, we from thence ſhall be eafily led to take into our preſent 


conſideration a tenth method of transferring property, which is. 
that of 1 


. BANKRUPTCY; a title which we before lightly touched 
upon *, ſo far as it related to the transfer of the real eſtate of the 
bankrupt. At preſent we are to treat of it more minutely, as it 
principally relates to the diſpoſition of chattels, in which the 
property of perſons concerned in trade more uſually conſiſts, 
* in lands or tenements. Let us therefore firſt of all conſider, 

. Who may become a bankrupt : 2. What as 


gt; 3: The 8 6 on 4 Ne of bankrupt : and. 


bankruptcy... 


i Wuo may become a bankrupt. A bankrupt was before 
ed to bea trader, who ſecretes himſelf, or does certain 
N acts, tending to defraud his creditors.” He was formerly 
conſidered merely in the light of a criminal or offender*; and in 
this ſpirit we are told by fir Edward Coke“, that we have fetched. 
as well the name, as the wickedneſs, of bankrigis from forei 


« See pag; a3. Stat. 1Jaw. I. 6 15. f. 17. 


I, „ hes from an 


Nati 5 5 


11 


* 


* WES, "= * 8 A 
5 


4 n 


Wo 4s ; % 
8 Fan 
4. a be 
$84 Bo, 
x rx Wt 
3» p 
{ta a 
Sn rea 
£ 


nations. But at preſent the laws of bankruptcy are conſidered as 
laws calculated for the benefit of trade, and founded on the prin- 
ciples of humanity as well as juſtice; and to that end they 
confer ſome privileges, not only on the creditors, py alſo on the 
\ bankrupt or di imfelf. On the creditors; compelling 
the bankrupt to give up all his effects to their aſe, without any 
fraudulent concealment : on the debtor ; by exempting him from 
the rigor of the generil law, whereby his perſon might be con- 
fined at the diſcretion of his creditor, though in reality he has 
nothing to ſatisfy the debt; whereas the law of bankrupts, taking 
into conſideration the ſudden and unavoidable accidents to which 
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Ix this reſpect our legifl ature "IX to 2 W | 0 5 
example of the Roman law. I mean not the terrible law of the 


twelve tables; whereby the c 0 tors might cut the debtor' $ body 


and each of them take his proportionable ſhare: 1 
indeed that law, ; de debitare m partes | fecan „is to be underſ 


I 


. : 
8 < \ 


oe ww light ; IE: many learned men have with 
d. Nor do I mean thoſe leſs inhuman laws if 
To, as their Wai? is indiſputably certain) 

e debtor” 8 perſon i in chains; ſubjecting him to 
labour, at tie merey of his rigid creditor ; and 
ctimes felling him, his wife, and children, to perpetual fo- 


— 


reign ſlavery trans Tiberim*: an oppreſſion, which produced ſo 


o 


The word itſslf is derived from che title of the firſt Engliſh ſtatute concerning 
word Sancus or bangue, w the this. offence, 34 Hen. VIII. c. 4. again 
E or counter o of rradeſinan (Du" T ne. e ſuch perſons as do make bankrupt,” is a 

969.) "and 74 . „ broken ; bY Wn oting literab tranſiation of the French idiom, gui 
"You! banqueiroute. 
8 | ther f Taylor, Comment. in L. gem viral. - Byn- 
wos to adopt the word rute, which in " kerth, Obſerve. Jur. J. 1. Heineec. Antiqu. 
en neh fightfies' a trace or track, and tell 777. 30. 4. . 

us that a bankrupt is one who hath remo- 5 In pegu, and the adjacent countries in 

= his banque. leaving but a'trace | behind. Eaſt India, the creditor is entitled to, diſ- 


14 1800145 277.) Aud it is obſervable at the poſe of the debtor himſelf, and likewiſe of 
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many popular inſurrections, and ſeceſſions to the mons ſacer. 
But I mean the law of cęſion, introduced by the chriſtian empe- 
rors; whereby if a debtor ceded, or yielded up, all his fortune to 
his creditors, he was ſecured from being dragged to a goal, omni 
«© guoque corporali cruciatu ſemoto".” For, as the emperor juſtly 
obſerves ', © inhumanum erat ſpoliatum fortunis ſuis in ſolidum 
« damnari.” Thus far was juſt and reaſonable : but, as the de- 
parting from one extreme is apt to produce it's oppoſite, we find 
it afterwards enaQted , that if the debtor by any unforeſeen ac- 
cident was reduced to low circumſtances, and would fear that 
he had not ſufficient left to pay his debts, he ſhould not be com- 
 pelled to cede or give up even that which he had in his poſſeſſion: 
a law, which under a falſe notion of mg: 6 ſeems to "be fer- 
on of dae n, Nan een 


Tus Fes of England; move wiſely, n armed! in che middle 
between both extremes: providing at once againſt the inhumanity 
of the creditor, who is not ſuffered to confine an honeſt bankrupt 
after his effects are de%yered up; and at the ſame time taking 
care that all his juſt debts ſnall be paid, fo far as the effects will 
extend. But ſtill they are cabtious. of encouraging prodigality 
and extravagance by this indulgence to debtors; and therefore 
they allow the benefit of the laws of bankruptcy to none but ac- 
tual traders; ſinee that ſet of men are, generally ſpeaking, 'the 
only perſons liable to accidental loſſes, and to an inability! of 
paying their debts, without any fault of their own. If perſons 
in other ſituations of life run in debt without the power of pay- 
ment, they muſt take the conſequences of their own indiſeretion, 
even though they meet with ſudden accidents that may reduce 
their fortunes: for the law) holds it to be an unjuſtifiable prac- 
tice, for any perſon but a trade an to encumber: himſelf with 
deity, of any: contiderable W i a gentleman, or one in a 


* © 7 ; : , bi, 2 5 . } 13 : 1 z S470 ſt. 
"Hf 5 4 . . G ot £ & 


hi vile 5 3 3 Ape * he e (Mod. Un. Hiſt, Ye 1 48). . 
may even violate with i impunity the chaſti- 5 Cod. 7.71. bor tot, | 

ty of the debtor's wife : but then, by ſd 1 Inf. 4.6; 10. 

doing, the debt is underſtood to be diſ- Nov. 135. 1. 


or. II. Mm m 


- 


=o „ - R1icumTs Boo x II. 


| Fo profeſſion, at the time of contracting his . has a ſuf. 
Ws. ficient fund to pay them, the delay of payment is a ſpecies of 


: 5 1 and a a n rg to his creditor anch if, at 
5 , the diſhoneſty and injuſtice 
=. -- | is "thay ater e cannot therefore murmur, if he ſuffers the 
5 e puniſhment which he has voluntarily drawn. upon himſelf. But 
_— iy in mercantile tranſactions the is far otherwiſe. Trade cannot 
* . | be carried on without mutual it on both ſides: the contract - 
_ == e ing of debts is therefore here not only juſtifiable, but neceſſary. 
=. ; And if by accidental calamities, as by the loſs of a ſhip in a 
=p Ts tempeſt, the failure o r traders,” or by the non-payment 
ns out of trade, 4 merchant or vel | ne Un inca- 
3 pable of diſcharging his own debts, 
Eo > his fault. To the misfortunes t bree — 
; | «Rn given a compaſſionate remedy, but denied it to their faults : ſince, 
= - — at the ſame time that it provides for the ſecurity of commerce, 
1 by enacting that every conſider trader may be declared a bank- 
zz R rupt, for the benefit of 


* 


creditors' as well as himſelf, it has 


= . alſo to diſcourage extravagance declared hall be ca- 
1 paable of being made à bankrupt, but only a trader; not capable 
3 Fes . f ee e ths fl benefit on! the ſtatutes, but only an imduſ- 


5 Pp 
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5 | ered. by ſtatute 
. raptor 1s diate to ſuch perſons 
. ü ' merchandize, in groſs or by retail, 


felling... And by Ratute 21 Jaer A C 19. perſons uſing the trade 

1 or profeſſion of a ſerivener, receiving other mens monies and e- 

1 _Rates into their truſt and cuſtody, are alſo made liable to the ſta- 

. "tutes of bankruptcy : and the benefits, as well as the penal parts 

of the law, are extended as well to aliens and denizens as to na- 
1 that is, making contracts. (Dufreſae, II. 569.) 15 
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tural born ſubjects; being intended entirely for the protection of 
trade, in which aliens are often as deeply concerned as natives. 
By many ſubſequent ſtatutes, but laſtly by ſtatute 5 Geo. II. c. 30. 
bankers, | brokers, and factors, are declared liable to the ſtatutes 
of bankruptcy; and this upon the ſame reaſon that ſcriveners are 
included by the ſtatute of James I. viz. for the relief of their 
ereditors; whom. they have otherwiſe more opportunities of de- 
frauding than any other ſet of dealers: and they are properly to be 
looked upon as traders, ſince they make merchandize of money, 
in the ſame manner as other merchants do of goods and other 
moveable chattels. But by the ſame aR®, no farmer, grazier, or 
drover, ſhall (as ſuch) be liable to be deemed a bankrupt : for, 
though they buy and fell corn, and hay, and beaſts, in the courſe 
of huſbandry, yet trade is not their principal, but only a colla- 
teral, object; their chief concern being to manure and till the 
ground, . and make the beſt advantage of it's produce. And, be- 
Sin the ſubjecting them to the laws of bankruptcy might be a 
means of deſeating their landlords of the ſecurity which the law 
has given them above all others, for the payment of their reſer- 
ved rents: wherefore alſo, upon a ſimilar reaſon, a receiver of 
the king's taxes is not capable, as ſuch, of being a bankrupt ; 
leſt the Thi ſhould be defeated of thoſe extenſive remedies againſt 
his debtors, which are put into his hands by the prerogative. 
By the ſame ſtatute?, no perſon ſhall have a commiſſion of bank- 
rupt awarded againſt him, unleſs at the petition of ſome one cre- 
ditor, to whom he owes 100 J; or of two, to whom he is in- 
debted 150 J; or of more, to whom all together he is indebted 
200 J. For the law does not look upon perſons, whoſe debts a- 
«mount to leis, to be traders conſiderable enough, either to enjoy 
the benefit of the ſtatutes, themſelves, or to entitle the credi- 
tors, for the benefit of public commerce, to Seinen the * 
vp of en . 
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a. man a ban rupt; 
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fairly made. Neither will buying and ſelling under particular 
reſtraints, or for particular purpoſes ; ; as if a commiſſioner of the 
1 Cro. Car. 31. 2 oo. Car. 31. Skinn, 292. | 
7 Cro. Car. 549. Skinn, 291. 2. Www, 308, 
* Skinn, 292. 3 Mod. 330. | 4 
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to be a bankrupt; but it mi 
alſo getting a livelyhood by i ling. 
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theſe ſeveral ſtatutes; it hath been 
„will not qualify. a man 


both buying and ſelling, and 
As, by exerciſing the c 
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nothing is 
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the like, who are paid for 
ſuch, be a 
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t greatiy 
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and furniture, his attendance, and. the. nr and Sch he .may 
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navy uſes to buy victuals for the fleet, and diſpoſe of the ſurplus 
and refuſe, he is not thereby made a trader within the ſtatutes ». 

An infant, though a trader, cannot be made a bankrupt : for an 
infant can owe nothing but for neceſſaries; and the ſtatutes of 
bankruptcy create no new debts, but only give a ſpeedier and 
more effectual remedy for recovering ſuch as were before due: 
and no perſon can be made a bankrupt for debts, which he is 
not liable at law to pay*. But a feme- covert in London, being 
a ſole trader according to the cuſtom, 18 liable to a commiſſion 


of gen er N 

„HAvInO thus conſidered, who may, and who may not, 
be we a bankrupt, we are to inquire, ſecondly, by what acts 
2 man may become a bankrupt. A bankrupt is «a trader, who 
e ſecretes himſelf, or does certain other acts, tending to defraud 
« his creditors.” We have hitherto been employed in explaining 
the former part of this deſcription, '** a trader: let us now at- 
tend to the latter, who ſecretes himſelf, or does certain other 
«acts, tending to defraud his creditors.” And, in general, when- 
ever ſuch a trader, as is before deſcribed; hath endeavoured to 
avoid his creditors or evade their juſt demands, this hath been 
declared by the legiſlature to be an act of bankruptcy, upon 
which a commiſſion may be ſued out. For in this extrajudicial 
method of proceeding, which is allowed merely for the benefit 
of commerce, the law is extremely watchful to detect a man, 
whoſe circumſtances are declining, 1 in the firſt inſtance, or at leaſt 
as carly as poſſible : that the creditors may receive as large a pro- 
af their debts as may be; and that a man may not go on 
mhneobly: waſting his ſubſtance, and then claim the benefit oP Pas 
- ſaute; when he has mathe left to diſtribute. 


Te o learn wot the particular acts of bankruptcy are, which | 
render a man a bankrupt, we muſt conſult the- ſeveral ſtatutes, 
and the reſolutions formed by the courts thereon. Among theſe 
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- Stat. 13 Eliz. c. 7. 
5 ö Hud. 1 Jac. I. c. 18. 
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his poverty or his knave 
? months, or more, upon arreſt or 
= +. ont finding bail, in order to obtain 
argues a ſtrong d 
* either to his ſuſpected poverty, or ill character; 
=_ to do it, if able, can ariſe only from a fraudulent intention: in 
1 mw Et: either of which caſes it is high time for his creditors to look to 
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id. | | 
Stat. 21 Jac, I. c. 19. 


5 Ibid. 
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and 
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may therefore be reckoned, 1. ee 3 the re 
by a man withdraws himſelf from the juri iſdiction and coercion 

: of the law, with intent to defraud his creditors*._ 2. Departing 
from his own houſe, with intent to ſecrete himſelf, and avoid his 

| 3. Keeping in his own houſe, privately, fo as not to 
x e be ſeen. or ſpoken with by his creditors, except for juſt and ne- 
3 ©; which is likewiſe conſtrued to be an intention to 
AM aud his creditors, by avoiding the proceſs of the law *. 
= 4. Procuring or ſuffering himſelf willingly to be arreſted, or 
1 | outlawed, or im priſoned, without juſt and lawful cauſe ; which 
is likewiſe deemed an attempt to defraud his creditors © 


wigs and effects to be att 


5. Pro- 
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Ch. 31. nnen 479 
themſelves, and compel a diſtribution of his effects. ro. Eſca- 
ping from- priſon after an arreſt for a juſt debt of 1007. or up- 
wards. For no man would break priſon, that was able and de- 
firous to procure bail; which brings it within the reaſon of the 
laſt caſe. 11. Neglecting to make ſatisfaction for any juſt debt 
to the amount of 100/. within two months after ſervice of legal 
proceſs, for ſuch _ _ 95 trader — e of pry 
un tie 
Tn ESE are thi Fw acts of pekktapley, p defined 
we the ſtatutes relating to this title: which being ſo numerous, 
and the whole law of bankrupts being an innovation on the com- 
mon law, our courts of juſtice have been tender of extending or 
1 acts of bankruptcy by any conſtruction, or implica- 
And therefore fir John Holt held, that a man's removing 
his goods privately, to prevent their being ſeiſed in execution, 
was no act of bankruptcy. For the ſtatutes mention only frau- 
dulent gifts to third perſons, and procuring them to be ſeiſed by 
ſham proceſs, in order to defraud ereditors: but this, though a 
palpable fraud, yet falling within neither of thoſe caſes, cannot 
de adjudged an act of bankruptcy. So alſo it has been determi- 
ned exprefily, that a banker's ſtopping or refufing payment is no 
act of bankruptcy ; for it is not within the deſcription of any of 
the ſtatutes, and there may be good reaſons. for his ſo doing, as, 
ſuſpicion of forgery, and the like : and if, in conſequencevf ſuch 
refuſal, he is arreſted, and puts in bail, ſtill it is no act of bank 


ruptcy : but if he goes to priſon, and lies there two months, 
ue 1 not bafiite; is Fe become a bankrupt. 'S. 


1 
w E lis: been OY ih de a bankrupt, and what atts will 
make him ſo: let us next conſider, | 


Tn K FOOTE, on a commiſſion of bankrupt ; 3 fo far as 
BE.) affe& the anc himſelf. And theſe * . on 


! 


i Stat. 21 Jac. I. c. 19. 1 Lord Raym. 725, 


Stat. 4 Geo. III. c. 33. m 7 Mod. 139. 
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ptcy ©; all which I ſhall endeavour 
ſt into a conciſe methodical order. 
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A * firſt, there muſt be a Petition, to. the lord ; ancellor by 
one creditor to the amount of 1000, or by two to the amount of 
150 , or by three or more to the amount of 200 /; upon which 

5 commiſſion. to ſuch diſcreet perſons as to him ſhall 
ſeem good, who are then ſtiled commiſſioners of bankrupt. The 

titioners, to prevent malicious applications, muſt be bound in 
a ſecurity of 200 /, to make the party amends in caſe they do 
not prove him a bankrupt. And, if on the other hand they re- 
ceive any money or effects from the bankrupt, as a recompenſe 
for ſuing out the commiſſion, ſo as to receive more than 
table d vidends of the bankrupt's e y forfeit- 
what they ſhall have ſo received, but their whole debt. 
| proviſions, are made, as well to ſecure . in good credit : 
Gi damnified. by, a alic as to prevent knaviſh 

a the benefit, of —.— — When the commiſſion is a 
and oners are to meet, at their own 
expenſe, and to take an oath for the due execution of their com- 
Aae and to be allowed a ſum not exceeding 20 5. 


5 no commiſſion. of | 
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Wu n the commi . hens, het 1 
they are firſt to receive proof of the perſon' 8 bein ga trader, and 
having committed ſome act of bankruz cy 3 and then to declare 


* 


him a bankrupt, if proved ſo; and to give notice thereof in the 


firſt of theſe meetin gs an election muſt be made of aſſignees, or 
perſons to whom the bankrupt s eſtate ſhall be aſſigned, and in 
whom it ſhall be veſted for the benefit of the creditors; which 
aflignees are to be firſt named by the commiſlioners, and after- 
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1 wards to be approved or rejected at the ſaid meeting by the major _— 
| part, in value, of the creditors who ſhall then prove their debts : | 1 
burt no creditor ſhall be admitted - to vote in the choice of aſſignees, 5 . 
' whoſe debt on the ballance of accounts does not amount to 100. | —_ 
At the ſecond meeting any farther buſineſs relating to the com- | _—_ 
miſſion may be proceeded on. And at the third meeting, at far- —_ 
theſt; which muſt be on the forty ſecond day after the advertiſe- __ 
ment in the gazette, the. bankrupt, upon notice alſo perſonally _ 
ſerved upon him or left at his uſual place of abode, muſt ſur- , _ 
render himſelf perſonally to the commiſſioners, and | muſt thence- ES: _—— 
forth in all reſpects conform to the directions of the ſtatutes of _- = 
bankruptcy ; or, in default thereof, ſhall be guilty of felony 5 1 
without benefit of clergy, and ſhall ſuffer death, and his goods 1 
and eſtate ſhall be diſtributed among his creditors. i 
I caſe the bankrupt abſconds, or is likely to run away, be- : 
tween the time of the commiſſion iflued, and the laſt day of ſur- 
render, he may by warrant from any judge or juſtice of the peace : 1 
be committed to the county goal, in order to be forthcoming to 1 
the commiſſioners; who are alſo empowered immediately to grant = 
| | a warrant for ſciſing his goods and papers. e 1 
Wurn the bankrupt appears, the commiſſioners are to exa- | 
. mine him touching all matters relating to his trade and effects. 
| They may alſo ſummon before them, and examine, the bank- - - 
rupt's wife and any e perſon whatſoever, as to all matters LT _ 
relating to.the'bankrupt's affairs. And in caſe any of them ſhall "i 
refuſe to anſwer, or ſhall! not anſwer fully, to any lawful queſ- * 2 
tion, or ſhall refuſe to ſubſcribe ſuch their examination, the com- = 
miſſioners may commit them to priſon without bail, till they >. 
make and ſign a full anſwer; the commiſſioners ſpecifying in = 4 
their warrant of commitment. the queſtion. ſo refuſed to be an- h 
fwered. And any goaler, permitting ſuch perſons to eſcape, or 1 1 10 
go out of priſon, ſnall forfeit 500 J. to the creditors. A 
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to the amount t of 
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is expired, any 
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after the expiration of 
and double 


* By the lawe bf 
bankrupts, particularly ſuch as do not ſar- tended debt to defraud his creditors. (Mod. 
render. themſelves within four days, are Un. Hiſt. xxviii. 3 20.) 
puniſhed with death: alſo all who 'conceal . 
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point, on oath made by the bankrupt that ſuch certificate was 
obtained without fraud, may allow the ſame; or diſallow it, 
upon cauſe ſhewn by any of the creditors of the bankrupt. 


4 ; 
» » * 


Ir no cauſe be ſhewn to the contrary, the certificate is al- 
lowed of courſe; and then the bankrupt is entitled to a decent 
and reaſonable allowance out of his fot, for his future ſup- 
port and maintenance, and to put him in a way of honeſt in- 
duſtry. This allowance is alſo in proportion to his former good 


behaviour, in the early diſcovery of the decline of his affairs, 
and thereby giving his creditors a larger dividend. For, if his 
effects will not pay one half of his debts, or ten ſhillings in the 
pound, he is left to the diſcretion of the commiſſioners and aſ- 
ſignees, to have a competent ſum allowed him, not exceeding 
three per cent: but if they pay ten ſhillings in the pound, he is 
to be allowed five per cent; if twelve ſhillings and ſixpence, then 
even and @ half per cent; and if fifteen ſhillings in the pound, 
then the bankrupt ſhall be allowed ten per cent. provided, that 
ſuch allowance do nat in the _ caſe exceed 2904, in the ſecond 
2504, and in the third 300 4. 


% 
* 


Breiprs this allowance, he has alſo an indemnity granted him, 
of being free and diſcharged for ever from all debts owing by him 
at the time he became a bankrupt ; even though judgment ſhall 
have been obtained againſt him, and he lies in priſon upon exe- 
eution for ſuch debts; and, for that among other purpoſes, all pro- 
| on commiſſions of : bankrupt are, on petition, to be en- 
tered of record, as a perpetual bar againſt actions to be commen- 
<ed on this account: though, in general, the production of the 
certificate properly allowed ſhall be ſufficient evidence of all fami- 

o By the Roman law. of cefſion, if the * X compaſſion... for the maintenance of 
debtor acquired any confiderable property himſelf and family. Si guid miſericordiae 
ſubſequent to the giving up of his all, it cau/a ei fuerit relifum, puta menſiruum wel 


was liable to the demands of his creditors. annuum, alimentorum nomine, non oportet prop- 


(Ff. 42. 3. 4.) But this did not extend to ter hoc bona jus iterato uenundari: nec enim 
ſuch allowance as was left to him on ay ſraudandus eft alimenti: cottidianis. 1 J. 6.) 
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us the bankrupt becomes a clear man again; 
and, by the aſſiſtance of his allowance and his own induſtry, 
may become a uſeful member of the commonwealth : which is 
the rather to be expected, as he cannot be entitled to theſe be- 
nefits, but by the teſtimony of his creditors themſelves of his 
| honeſt and ingenuous diſpoſition ; and unleſs his failures have 
been owing to misfortunes, rather than to miſconduct and ex- 


wn. 0 24 07 bn | 


* 


be given to a Went 


of it, * ſuffers the fair creditors 
title to theſe advantages. Nei- 
given with any of his chil- 

of con unleſs he had at that 
bts ; or if he has loſt at any 

16 100 /, winhia! a twelvemonth be- 


As any manner of gaming or wägering 
whatſoever; or, within the ſame time, has loſt to the value of 


100 J. by ſtockjc obbin g- Alſo, to prevent the too common prac- 
tice of frequent and fraudulent or careleſs breakin 7 
upon ſuch as have been once cleared by a 
nded ga their creditors,. or have been 
Ef inſe : which is an occaſional act, 


en or not being in a mercant — i life are poke in- 
within the laws of bankruptcy, ar are diſchars 
| impriſonment, upon delivering up all their eſtate and 
effects to their creditors upon oath, at the ſeſſions or aſſiſes; in 
which caſe their perjury or fraud is uſually, as in caſe of bank 
. rupts, puniſhed with death. Perſons who have been once cleared 
this, or either of the other methods, (of compoſition with 
Itors, or 
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2 stat. 28 Geo. Il. « C13, zz Geo, II. c. 28. 1 Geo. III. e. 17. 5 Geo. III. c. 41. 
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again, unleſs they pay full fifteen ſhillings in the pound, are only 
thereby indemnified as to the confinement of their bodies; but 
any future eſtate they ſhall acquire remains liable to their credi- 


tors, excepting their neceſſary apparel, houſehold goods, and the 
tools and implements of their trades. 


Tu u 8 much for the proceedings on a commiſſion of bank. 
rupt, ſo far as they affect the bankrupt himſelf perſonally. Let 
us next conſider, 


| as How hack W affect or n the eftate and 
property of the bankrupt. The method whereby a real eſtate, 
in lands, tenements, and hereditaments, may be transferred by 
bankruptcy, was ſhewn under it's proper head, in a former chap= 
ter. At preſent therefore we are only to conſider the transfer 
of Get egen by this e of law. 


B v virtue of the ſtatutes before-mentioned all the perſonal 
eſtate and effects of the bankrupt are conſidered as veſted, by the 
act of bankruptcy, in the future aſſignees of his commiſſioners, 
whether they be goods in actual poſſeffon, or debts, contracts, and 
other choſes in action; and the commiſſioners by their warrant 
may cauſe any houſe or tenement of the bankrupt to be broken 
open, in order to enter upon and ſeize the ſame. And, when 
the 6 are choſen or approved by the creditors, the com- 
miſſfioners are to aſſign every thing over to them; and the pro- 
perty of every part of the eſtate is thereby as fully veſted in 
them, as it was in the bankrupt himſelf, and they have the ſame 
"quaſi to recover it. 


Tu x pro pere) veſted in \ the allignees is the mk that the 
5 had in himſelf, at the time he committed the firſt act 
of bankruptcy, or that has been veſted in him ſince, before his 
debts are ſatisfied or agreed for. Therefore it is uſually ſaid, that 
once a bankrupt, and always a bankrupt: by which is meant, 


* Page 55. „ 12 Mod. 324. 


that 


* 


Book II. 
a plain direct act of bankruptcy once committed cannot be 
„or explained away, by any ſubſequent conduct, as a du- 
s equivocal act may be-; but that, if a commiſſion i is after- 
_ wards awarded, the commiſſion and the property of the aſſig 
ſhall have a relation, or reference, back to the firſt and briginal 
act of bankruptcy. Inſomuch that all tranſactions of the bank- 
rupt are from that time abſolutely null and void, either with re- 
ard to the alienation of his property, or the receipt of his debts 
from ſuch as are privy to his bankruptcy; for they are no 1 
his property, or his debts, but thoſe of the future aſſignees. And, 
if an execution be ſued out, but not ſerved and executed on the 
. bankrupt's effects till after the act of bankruptcy, it is void as 
e againſt the afſignees. But the king is not bound by this fi ctitious 
relation, nor is within the ſtatutes of bankrupts v; for if, after 
the act of ban y committed and before the . of 
his effects, an extent iſſues for the debt of the crown, t 
are bound thereby. In France this doctrine of relation is car- 
ried to a very great length ; 3 for there every a& of a merchant, 
For ten days precedent to the act of bankruptcy, is preſumed to 
be fraudulent, and is th void?. But with us the law ſtands 
upon a more reaſonable footing : for, as theſe acts of bankruptcy 
may ſometimes be ſecret to all but a few, and it woul be pre- 
judicial to trade to carry this notion to it's utmoſt length, it is 
provided by ſtatute 19 Geo. II. c. 32. that no money paid by a 
"bankrupt to a bona fide or real tor, in a courſe of trade, even 
fter an act of bankruptcy done, ſhall be liable to be refunded. 
Nor, by ſtatute x Jac. I. c. 1 1 hall any debtor of a bankrupt, 
that pays him his debt, without knowing of his bankruptcy, 
liable to account for it again. The intention of this relative power 
being only to reach fraudulent tranſactions, and not to 
J Sb odd oy 


my 


ne aff gnees may purfue any /-gal method of recovering this 
propert ſo veſted in them, by their on authority; but cannot 


t Salk. 110. 1 — 9 Viner. Ade t t. creditor and bankr. 104. 
* 4 Burr. 32. : | F Sp. L. b. 29. c. 16. 
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commence a ſuit in equity, nor compound any debts owing to the 
bankrupt, nor refer any matters to arbitration, without the con- 
ſent of the creditors, or the major part of them in value, at a 
meeting to be held in 8 of notice in the gazette. 


Wren they ines got in all the effects they can reaſonably 
hope for, and reduced them to ready money, the aſſignees muſt, 
within twelve months after the commiſſion iſſued, give one and 
twenty days notice to the creditors of a meeting for a dividend or 
diſtribution ; at which time they muſt produce their accounts, 
and verify them upon oath, if required. And then the commiſ- 
Koners ſhall direct a dividend to be made, at ſo much in the 
pound, to all creditors who have before proved, or ſhall then 
prove, their debts. This dividend muſt be made equally, and in 
a ratable proportion, to all the creditors, according to the quan- 
tity of their debts; no regard being had to the quality of them. 
Mortgages indeed, for which the creditor has a real ſecurity in 
his own hands, are entirely ſafe ;- for the commiſſion of bank- 
rupt reaches only the equity of redemption *. So are . 
ſonal debts, where the creditor has a chattel in his hands, as 
pledge or pawn for the payment, -or has taken the debtor's Lid 
or goods in execution. And, upon the equity of the ſtatute 
$8 Ann. c. 14. (which directs, that, upon all executions of goods 
being on any premiſes demiſed to a tenant, one year's rent and 
mo more ſhall, if due, be paid to the landlord) it hath alſo been 
Held, that under a commiſſion of bankrupt, which is in the na- 
ure of a ſtatute- execution, the landlord ſhall be allowed his ar- 
vears of rent to the ſame amount, in preference to other credi- 
tors, even though he hath neglected to diftrein, while the goods 
remained on the premiſes ; which he is otherwiſe intitled to do 
for his intire rent, be the quantum what it may*. But, otherwiſe, 
judgments and recognizances, (both which are debts of record, 
and therefore at other times have a priority) and alſo bonds and 
obligations by deed or ſpecial inſtrument (which are called debts 
by ſpecialty, and are utually the next in order) theſe are all put 
* Finch. Rep. 466. 
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: ; | 3 „„ + leu. with debts by mere all paid par; 
1 5 Nay, ſo far is this mat carried, that, hy the expreſs 


1 proviſion of the ſtatutes, debts not due at the time of the divi- 
= | dend made, as bonds or notes of hand payable at a future day, 
* 12 all be paid equally with the reſt?, allowing a diſcount or draw- 
| n. And inſurances, and obligations upon bot- 


. 1 1 80 1 | or refpondentia, bona fide made by the bankrupt, though 
= „ rfeited after the commiſſion is awarded, ſhall be looked upon in 


t as debts contracted before any act of bankruptcy. 


: * G — * | 4 
| * If 


1 WITAIX eighteen months after the commiſlion iſſued, a ſe- 


— 8 * 


. 
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"7 cond and final dividend ſhall be made, unleſs all the effects were 
—_ -: _ exhauſted by the firſt. And if any ſurplus, remains, after paying 
„ „ Every creditor his full debt, it ſhall be reſtored to the 
% his is a caſe which ſometimes hap 
or at leaſt unwarily, commit acts of bankrupt 
abſcondin g and the like, while their effects are more than ſuf- 
_ | | ficient to pay. their creditors. And, if any ſuſpicious or maleyo- 
=—_  - ent creditor will take the advantage of ſuch acts, and ſue out a 
—- CWCommiſſion, the b 


„ ankrupt has no remedy, but 
—_ mit to the effects of his own imprudence ; 
on made to all the creditors, the co 
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except that, 
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ſeded*.: This caſe may alſo happen, "when a 
= no defrauding his creditors, and is com 
© es chem that juſtice, whicl 
_ ' therefore, though the uſua 
E rying intereſt ſhall ceaſe from the 1 time of 2 che * 
= : yet, in caſe of a ſurplus left after cache of ptr ebt, ſuch 


= | ST _ Intereſt ſhall again revive; and bankrupt *, ; 
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of Turncs: 


, CHarTER THE THIRTY SECOND, 


?» TITLE V TESTAMENT, and 
ADMINISTRATION, 


HERE yet remain to be examined, in the preſent chap- 

ter, two other methods of acquiring perſonal eſtates, viz. 
by teſtament and adminiſtration. And theſe J propoſe to conſider 
in one and the ſame view; they being in their nature ſo con- 
nected and blended together, as makes it impoſlible to treat of 
them diſtinctly, without manifeſt tautology and repetition. 


8 * 3 . : 
z# - = # 


XI. XII. In the purſuit then of this Joint ſubject, I ſhall, 
firſt, enquire into the original and antiquity of teſtaments and 
adminiſtrations ; ſhall, ſecondly, ſhew who is capable of making 
a laſt will and teſtament; ſhall, thirdly, conſider the nature of 
a teſtament and it's incidents; ſhall, foutthly, ſhew what an exe- 
cutor and adminiſtrator are, and how they are to be appointed ; ; 
and, laſtly, ſhall ſele& ſome few of the general heads of the of- 
fice'and duty of executors and adminiſtrators. | | 


* 


Fr RST, as to the original of teſtaments and adminiſtrations. 
We have more than once obſerved, that, when property came to 
be veſted in individuals by the right of occupancy, it became ne- 
ceſſary for the peace of ſociety, that this occupancy ſhould be 
continued, not only in the preſent poſſeſſor, but in thoſe perſons 
to whom he ſhould think proper to transfer it ; which introduced 

Vo I. II. „ | the 


| | i) 
. * 
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5 _ The RTIOHTS Book II. 
the doctrine and practice of alienations, gifts, and contracts. 

But theſe precautions would be very ſhort and imperfect, if they 

were confined to the life only of the occupier; for then upon 

his death all his goods would again become common, and create 

1 . an infinite variety of ſtrife and confuſion. The law of very many 
ſocieties has therefore given to the proprietor a right of eonti- 


; ; | nuing his property after his death, in ſuch perſons as he ſhall 

x name; and, in defect of ſuch appointment or nomination, the 

: law of every ſociety has directed the goods to be veſted in certain 

particular individuals, excluſive of all other perſons *. The for- 

mer method of acquiring perſonal property, according to the ex- 

= | preſs directions of the deceaſed, we call a teſtament : the latter, 

—_ _TÞ . which is alſo according to the will of the deceaſed, not expreſſed 

—_— - indeed but preſumed by the law *, we call in England an'admi- 

=_ 1 niſtrution; being the ſame which the civil lawyers term a ſuc- 

= 1 ceſſion ab inteſtata, and which anſwers to the deſcent or inherit- 
BE | ance of real eſtates. © | | 

* a. ks 1 STAMENTS are 43 very | high W We find them 

= in uſe among the antient Hebrews ; though I hardly think the 

—_  - example uſually given ©, of Abraham's complaining * that, unleſs 

he had ſome children of his body, his ſteward Eliezer of Da- 


maſcus would be his heir, is quite concluſive to ſhew that he 
had made him ſo by will. And indeed a learned writer * has ad- 
= duauced this very paſſage to prove, that in the patriarchal age, on 
= = failure of children or kindred, the ſervants born under their 
_ | | maſter's roof ſucceeded to the inheritance as heirs at law *. But, 

(to omit what Euſebius and others have related of Noah's teſta- 


| ment, made in writing and witneſſed under his ſeal, whereby he 
F diſpoſed of the a worlds) I apprehend that a much more 
„ . authentic inſtance of the early uſe of teſtaments may be found 
1 in the facred writings ®, "wherein Jacob bequeaths to his ſon ! 
© Puff, L. of WY Con 1 Taylor's clem, Civ. law. 517. 
id. b. 4. 0 11. f See pag. 12. 
* Fo © Barbeyr. Puff, 1 'Godolph. Orph. © Selden. de ſucc. Ebr. c. 24: 
5 Leg 1. 1. 5 17 5 Þ . c. * | 
5 I Gen. c. 15. ſeph 


* 
p 5 4 * 72 & 1 | 7 * 
e LL 1 . : . ” 138 
1 bn a> 64 7 d 8 2 4 q 
n * 1 5 8 i. / 
* NS n — 
224 I — n neee. 
* 8 8 - 
af * * al 1 . 


— 


Ch. 32. of TRINOGS. 491 
ſeph a portion of his inheritance double to that of his brethren: 
which will we find carried into execution many hundred years 


afterwards, when the poſterity of Joſeph were divided into two 


diſtin& tribes, thoſe of Ephraim and Manaſleh, . and had two 
ſeveral inheritances aſſigned them; whereas the deſcendents of 
each of the other patriarchs formed only one ſingle tribe, and 
had only one lot of inheritance. Solon was the firſt legiſlator 
that introduced wills into Athens; but in many other parts of 
Greece they were totally diſcountenanced *. In Rome they were 

unknown, till the laws of the twelve tables were compiled, which 
firſt gave the right of bequeathing': and, among the northern 
nations, particularly among the Germans *, teſtaments were not 
received into uſe. And this variety may nn to evince, that 
the right of making wills, and diſpoſing of property after death, 
is merely a creature of the civil ſtate *; which has permitted it 


in ſome countries, and denied it in others: and, even where it 


is permitted by law, it is ſubjected to different formalities and 
reſtrictions in almoſt every nation under heaven“. 


Wir us in England this power of bequeathing is co- eval 
with the firſt rudiments of the law : for we have no traces or 
memorials of any time when it did not exiſt. Mention is made 
of inteſtacy, in the old law before the conqueſt, as being merely 
accidental; and the diſtribution of the inteſtate's eſtate, after 


payment of the lord's heriot, is then directed to go according to 


the eſtabliſhed law. Sive quis incuria, five morte repentina, fuerit 
e mnteſtatus mortuus, dominus tamen nullam rerum ſuarum partem 
*« praeter eam quae jure debetur hereoti nomine ſibi aſſumito. Verum 
= poſſe efflones uxori, liberis, ef cognatione Proximis , pro ſuo cuique 

* fure, diſtribuanturꝰ. But we are not to imagine, that the 
power of bequeathing extended originally to 4 a man's perſonal 
eſtate. On the — Glanvil will inform us“, that by the 


a Platarch. in vita alas 1 © Sp. L. b. 27. c. 1. Vinnius in „%. Fa 
Pott. Antiq. 1.4. c. 15. | tit. 10. | 


Inf. 2.82: 1. | * L. Cant. e. 68. 
m Tacit. de mor. Germ. 21. | TCL 6&5: 


+ ® See pag. 13. O O O 2 | common 


1 

8 3 43 e 
S 3% n > 

838 vhs EA DIES $15 


: 8 e . z 
A U 4% 4 £ kt 
=, I « r W 0 y ct ETFS Y 
P. 's bY 2X 2 AY ur IF - * 5 n wh ay 1,208 We 


* Wy. 
vi . 3 R 5 
Wy 2 1 * 
2 5 3 rods * wy: 15 155 
«86-4 " 898 


1 75 4 k 8 2 i T Wag 3 1 7 
. 4 f „„ ; AD . 2 4 n . 4 * ” * 1 
— * 4 ot A — * * - + S X 4 . > \ 8 . F "IF IJ 
Jö OTE oro md LR 6 4 5 N 3 
a hos - N n 3 { 3 py * * 8 4 

3 5 8 * 


. 


: ; 
* ; * — : 2 k 2 
, . g 2 — 2 | * - A+ + F->£ 
; 3 2 ? 5 2 . n 2 7 233 3 > - FP 1 
; ; „ d ap Ley "2p OT Os Ä 2 3 2 „ 
S os Ie a er 99g NR 1825 5 8 NC Se EA SOL Rs ; 1 — ; a PE EeN 4 3 . x nes ON HR = 4 
: «Af #5 Y > > IE 004 8 * 2 Woes 4 — a7 <9 "4 x 3 * * * — 4 1 . * 8 S A 4 8 3 — 4 - - = G 1 2 
r 2 3 46 2 n OT ET. d , a , e 4 OF Res - KA 7 p $46 — 8 8 8 s y 4- 3% of 1 ; . 925 
ar AE EST; ads ker a+ . eee ES veer Fe 4 „ Na = — . 1 * 3 b v5 WT . ws <a * 
kt 5 8 2 * e * T . * „ . 4 of Ca nts i <> onto at Ph P <= hits ” = * £ 
. F 23 ISS * * 3 goo; * * #7 * DEF * 5 * 3 X X 72 . - 9 2 >; 4 > — 4 — — — oy — AS 2; 1 — E * 5 4 - * * % 1 T oy 
. * N / . * 2 n 4 PP * =" 1 „ — 9 > 0 — = F 4 Nn 4 5 Y 
CLI Ka g n * - 7 
. * - > P — * 7 7 — 
5 4s 


+ 


— 
— 


DCIS 9 
„ : 
—_— 3 J 


e carw__ 
_ we — — 


3 


8, 1 a > 7 N * 

. . 
* av. LARA, 3 
EE 


| 

2 
395 

CL 
# . 


I SF wap" : 
5 N 5 + wp OI = TS 3 

BEET 6 2 4 25 
3 9 


7 * 
* 


VE 


©2488; 


E 
oth 
* * 
XX 


* 
2 
$ 
* 


* 


1 4 — — 
7 4 


155 
N 


492 De RIGHTS Boox II. 


common law, as it ſtood in the reign of Henry the ſecond, a 
man's goods were to be divided into three equal parts; of which 
one went to his heirs or lineal deſcendants, another to his wife, 
and the third was at his own diſpoſal : or if he died without a 
wife, he might then diſpoſe of one moiety, and the other went 
to his children; and ſo e converſo, if he had no children, the 
wife was entitled to one moiety, and he might bequeath the o- 
ther: but, if he died without either wife or iſſue, the whole was 
at his own diſpoſal *. The ſhares of the wife and children was. 
called their reaſonable part; and the writ de rationabili parte bo- 


norum was given to recover it. | | 


= 
8 


Tu 1s continued to be the law of the land at the time of magna 
carta, which provides, that the king's debts thall firſt of all be 
levied, and then the reſidue of the goods ſhall go to the execu- 


s d : 


tor to perform the will of the deceaſed : and, if nothing be owing 


to the crown, omnia catalla cedant defunito ; ſatvis uxori iþfius 
« ef pueris furs rationabilibus partibus ſuis*.” In the reign of king 
Edward the third this right of the wife 1 children was ſtill 
held to be the univerſal or common law; though frequently 
pleaded as the local cuſtom of Berks, Deron, and other coun- 
ties”; and fir Henry Finch lays it down expreſlly *, in the reign 
of Charles the firſt, to be the general law of the land. But this. 


law is at preſent altered by imperceptible degrees, and the de- 


ceaſed may now by will bequeath the whole of his goods and 
chattels ; though we cannot trace out when hiſt this alteration 


* 


1 


4 . L 2. e. 26. Flet. L 2. e. 87. marks, without ine had 8 . ; 
F. N. B. 122. and thereupon ſhe claimed the moiety. 
t g Hen. III. c. 18. Some Exceptions were taken to the plead- 
A widow brought an action of detinus ings, and the fact of the huſband's dying. 
againſt her huſband's executors, quod cum Without iſſue was denied ;. but the rule of 
per conſuetudinem totius regni Angliae haftenus law, as ſtated in the writ, ſeems to have 
u/itatam er approbatam, uxores debent et ſolent been univerſally allowed. CM. 30 Edu. 
a tempore Ec, habere ſuam rationabilem par- III. 25.) And a ſimilar caſe occurs in. 
tem bonorum maritorum ſuorum : ita videlicet, H. 17 Edw. III. 9. 
quod fi nulles habuerint liberos, tunc medieta-  * Reg. Brev. 142. Co. Litt. 176 
tem; et, fi habuerint, tunc tertiam partem, Sc, * Law. 1 75. \ 
and that-her buſband died worth 200,000 | 
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began. Indeed fir Edward Coke? is of opinion, that this never 
was the general law, but only obtained in- particular places by 
ſpecial cuſtom : and to eſtabliſh that doctrine he relies on a paſ- 
ſage in Bracton, which in truth, when compared with the con- 
text, makes directly againſt his opinion. For Bracten“ lays down 
the doctrine of the reaſonable part to be the common law ;. but 
mentions that as a particular exception, which fir Edward Coke 
has haſtily cited for the general rule. And Glanvil, magna carta, 
Fleta, the year-books, Fitzherbert, and Finch, do all agree with 
Bracton, that this right to the pars rationabilis was by the com- 
mon law: which alſo continues to this day to be the general. 
law of our ſiſter kingdom of Scotland. To which we may add, 
that, whatever may have been the cuſtom of later years in many 
parts of the kingdom, or however it was introduced in deroga- 
tion of the old common law, the antient method continued in: 
| uſe in the province of York, the principality of Wales, and the 
city of London, till very modern times: when, in order to fa- 
vour the power of bequeathing, and to reduce the whole king- 
dom to the ſame ſtandard, three ſtatutes have been provided ;. 
the one 4 & 5W. & M. c. 2. explained by 2 & 3 Ann. c. 5. for 
the province of Vork; another 7 & 8 W. III. c. 38. for Wales; 
and a third, 11 Geo. I. c. 18. for London: whereby it is enacted, 
that perſons within thoſe diſtricts, and liable to thoſe cuſtoms, 
may (if they think proper) diſpoſe of a// their perſonal eſtates 
by will; and the claims of the widow, children, and other re- 
lations, to the contrary, are totally barred. Thus is the old com 
mon law now utterly aboliſhed throughout all the kingdom of 
England, and a man may deviſe the whole of his chattels as 
freely, as he formerly could his third part or moiety. In diſpo- 
ſing of which, he was bound by the cuſtom of many places (as 
was ſtated in a former chapter“) to remember his lord and the 
church, by leaving them his two beſt chattels, which was the 
original of heriots and mortuaries; and afterwards he was left. 
at his own liberty, to o bequeath the remainder as he pleaſed. 


8. 2 Inſt. 33. | * e of feud. property. 145. 
2 J. 2. c. 26. F. 2. | > pag. 426, 
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* | In caſe a perſon made no diſpoſition of ſuch of his goods 48 
3 were teſtable, whether that were only part or the whole of them, 
he was, and is, ſaid to die inteſtate ; and in ſuch caſes it is ſaid, 
= that by the old law the king was entitled to ſeiſe upon his goods, 
_— I parens patriae, and general truſtee of the kingdom *. This 
1 prerogative the king continued to exerciſe for ſome time by his 
=—_ own miniſters of juſtice ; and probably in the county court, where 
by.” matters of all kinds were determined: and it was granted as a 

"ey franchiſe to many lords of manors, 'and others, who have to this 
Cen, day a preſcriptive right to grant adminiſtration to their inteſtate 

5 tenants and ſuitors, in their own courts baron and other courts, 
1 or to have their wills there proved, in caſe they made any diſpo- 
5 ſition . Afterwards the crown, in favour of the church, inveſted 
the prelates with this branch of the prerogative; which was 
done, faith Perkins, becauſe it was intended by the law, that 

—_ : ſpiritual men are of better conſcience than laymen, and that they 
= .. . had more knowlege what things would conduce to the benefit of 
Fo the ſoul of the deceaſed. The goods therefore of inteſtates were 
| / 8 given to the ordinary by the crown; and he might ſeiſe them, 
5 and keep them without waſting, and alſo might give, alien, or 
3 ſell them at his will, and diſpoſe of the money in pios uſus: and, if 

: he did otherwiſe, he broke the confidence which the law repoſed in 
wim s. $6 that properly the whole intereſt and power, which were 

— granted to the ordinary, were only thoſe of being the king's almo- 
=_— ner within his dioceſe; in truſt to diſtribute the inteſtate's goods 
— = in charity to the poor, or in ſuch ſuperſtitious uſes as the miſtaken 
1 zeal of the times had denominated pious 2. And, as he had thus 
1 the diſpoſition of inteſtates effects, the probate of wills of courſe 
= 4 followed : for it was thought juſt and natural, that the will of 
=_ - | the deceaſed ſhould be proved to the ſatisfaction of the prelate, 
_ e whoſe right of diſtributing his chattels for the good of his ſoul 
was effectually ſuperſeded thereby. 
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Tu E goods of the inteſtate being . chüeweſted in the ordinary 
upon the moſt ſolemn and conven truſt, the reverend pre- 
lates were therefore not accountable to any, but to God and 
themſelves, for their conduct*, But even in Fleta's time it was 


complained*, <* quod ordinarii, hujuſmodi bona nomine ecclefiae occu- ” . 4 1 
* pantes, nullam vel faltem indebitam faciunt diſtributionem.” And 1 
to what a length of iniquity this abuſe was carried, moſt evidently Pu _ 


appears from a gloſs of pope Innocent IV *, written about the = 
year 1250; wherein he lays it down for eſtabliſhed canon law, | DS 1 
that in Britannia tertia pars bonorum decedentium ab inteſtato in 1 
tt abus eccle/iae et pauperum diſpenſanda eft.” Thus the popiſn clergy = _ 
took to themſelves (under the name of the church and poor) =_ 
the whole reſidue of the deceaſed's eſtate, after the partes ratio- _ == 
nabiles, or two thirds, of the wife and children were deducted ; - " 4 
without paying even his lawful debts, or other charges thereon. 3 1 
For which reaſon it was enacted by the ſtatute of Weſtm. 2. 
that the ordinary ſhall be bound to pay the debts of the inteſtate 
ſo far as his goods will extend, in the ſame manner that execu- 
tors were bound in caſe the deceaſed had left a will : a uſe more 
truly pious, than any requiem, or maſs for his ſoul. This was = 
the firſt check given to that exorbitant power, which the law — 2 
had entruſted with ordinaries. But, though they were now made —_ 
Hhable to the creditors of the inteftate for their juſt and lawful 28 
demands, yet the refduum, after payment of debts, remained 1 
ſtill in their hands, to be applied to whatever purpoſes the con- | = 
ſcience of the ordinary ſhould approve. The flagrant abuſes of —_— 
which power occaſioned the legiſlature again to interpoſe, in or- —_ _. 
der to prevent the ordinaries from keeping any longer the admi- 
niſtration in their own hands, or thoſe of their immediate de- 


Pond , ©: + + mond in Yorkſhire, this proportion was ſet- 
1 + © 0% $16 tled by a papal bulle 4. D. 1254. (Regif.. 
in Decretal. l. 5. t. 3. c. 42. | honoris de Richm. 101.) and was obſerved. 
1 We proportion given to the prieſt, and till aboliſhed by the ſtatute 26 Hen. VIII. 
to other pious uſes, was different in diffe- c. 15. 
rent countries. ip the archdeaconry of Rich- m 13 Edw, I. c. 19. . . 


pendents: 
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pendents: and therefor@ the ſtatute 31 Edw. III. c. 11. provi- 
des, that, in caſe of acy, the ordinary ſhall depute the neareſt 
and moſt lawful friends of the deceaſed to adminiſter his goods; 
which adminiſtrators are put upon the ſame footing, with regard 
to ſuits and to accounting, as executors appointed by will. This 
is the original of adminiſtrators, as they at preſent ſtand ; who 
are only the officers of the ordinary, appointed by him in pur- 
| ſuance of this ſtatute, which fingles out the next and moſt lawful 
friend of the inteſtate; who is interpreted to be the next of 
blood that is under no legal diſabilities. The ſtatute 21 Hen. VIII. 
c. 5. enlarges a little more the power of the eccleſiaſtical judge ; 
and permits him to grant adminiſtration either to the widow, or 
the next of kin, or to both of them, at his own diſcretion ; and, 
where two or more perſons are in the ſame degree of kindred, 
gives the ordinary his election to accept whichever he pleaſes. 


* - 


Ur o this footing ſtands the general law of adminiſtrations 
at this day. I ſhall, in the farther progreſs of this chapter, men- 
tion a few more particulars, with. regard to who may, and who 
may not, be adminiſtrator ; and what he is bound to do when 
he has taken this charge upon him: what has been hitherto re- 
marked only ſerving to ſhew the original and gradual progreſs of 
teſtaments and adminiſtrations ; in what manner the latter was 
firſt of all veſted in the biſhops by the royal indulgence; and 
how it was afterwards, by authority of parliament, taken from 
them in effect, by obliging them to commit all: their power to 
particular perſons nominated expreſſly by the law. 


ms 


— 


I PROCEED now, ſecondly, to enquire who may, or may not 

9 5 a teſtament; or what perſons are abſolutely obliged by law 
to die inteſtate. And this law * is entirely prohibitory ; for, re- 
gularly, every perſon hath full power and liberty to make a will, 
that is not under ſome ſpecial prohibition by law or cuſtom : 

which prohibitions are principally upon three accounts; for want 


n „ Godolph. Orph. Leg. þ. 1. c. 7. 
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of 38 diſcretion ; for want of ſufficient liberty and free 
will ; and on account of their criminal conduct. 


1. I the firſt ſpecies are to be reckoned infants under the age 
of fourteen if males, and twelve if females ; which is the rule of 
the civil law?. For, though ſome of our common lawyers have 
held that an infant of any age (even four years old) might make 
a teſtament *, and others have denied that under eighteen he is 
capable , yet as the eccleſiaſtical court is the judge of every teſ- 
tator's capacity, this caſe muſt be governed by the rules of the 
eccleſiaſtical law. So that no objection can be admitted to the 
will of an infant of fourteen, merely for want of age : but, if the 
teſtator was not of ſufficient diſcretion, whether at the age of four- 
teen or four and twenty, that will overthrow his teſtament. Mad- 
men, or otherwiſe non compotes, idiots or natural fools, perſons 
grown childiſh by reaſon of old age or diſtemper, ſuch as have 
their ſenſes beſotted with drunkenneſs, all theſe are incapable, 
by reaſon of mental diſability, to make any will fo long as ſuch 
difability laſts. To this claſs alſo may be referred ſuch perſons as 
are born deaf, blind, and dumb; who, as they want the common 
inlets of underſtandin g, are incapable of having animum gland, 
and their teſtaments are therefore void. 


2. SUCH perſons, 10 ae de for want of liberty or free- 
dom of will, are by the civil law of various kinds; as priſoners, 
captives, and the like . But the law of England does not make 
ſuch perſons abſolutely inteſtable ; but only leaves it to the diſ- 
cretion of the court to judge, upon the conſideration of the par- 

ticular circumſtances of dureſs, whether or no ſuch perſons could 
be ſuppoſed to have /iberum animum teſtandi. And, with regard 
to-feme-coverts, our laws differ ſtill more materially from the 
civil. Among the Romans there was no diſtinction; a married wo- 
man was as * of bequesthing as a feme-ſole*, But with us 
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a married woman is not only utterly incapable of deviſing lands, 
being excepted ont of the ſtatute of wills, 34 & 35 Hen. VIII. c.s. 
but alſo ſhe i is incapable of making a teſtament of chattels, with- 
rt th of her huſband. For all her perſonal chattels are 
abſolutely his own; and he may diſpoſe of her chattels real, or 
Mall have them to himſelf if he ſurvives her: it would be there- 
fore extremely inconſiſtent, to give her a power of defeating that 

proviſion of the law, by bequeathing thoſe chattels to another 

Yet by her huſband's licence ſhe may make a teſtament“; an 
the huſband, upon marriage, frequently covenants with her friends 
to allow her that licence: but ſuch licence is more properly his 
affent ; for, unleſs it be given to the particular will in queſtion, 
it will not be a complete teſtament, even though the huſband 
beforehand hath given her permiffion to make a will”. Yet it 
hall he ſufficient to repel the huſband from his general right of 
adminiſtring his wife's effects; and adminiſtration ſhall be granted 
ppointee, with ſuch teſtamentary paper annexed*. So that 
in reality the woman makes no will at all, but only ſomething like 
a will?; operating in the nature of an appointment, the execu- 
tion or which the hufband by his bond, agreement, or covenant, 
How. ſimi aich, we meet with 
in the civil law.. For, though a fon who was in poteflate parentis 
could not by any means make a formal and legal teſtament, even 
his father permitted it*, yet he might, with the like per- 
miſſion af his father, make what was called a donatio mortis cauſa*. 
The queen conſort is an exception to this general rule, for ſhe 
may diſpoſe of her chattels by will, without the conſent of her 
lord : and any feme-covert may make her will of goods, which 
are in her poſſeffion in auter droit, as executrix or adminiſtratix 
for theſe can never be the property of the hufban ©; and; if ſhe 
Has any pinmoney or ſeparate maintenance, it is ſaid ſhe may diſ- 
Poe f her ſavings thereout by teftament, without che control of 


4 Rep. 51. y Cro. Car. 376. 1 Mod. 211. 
Dr & St. d. 1. c. 7. ; 3j 
Bro. Abr. tit. deviſe. 34: Stra. B97. FE. 39. 6. a5. 
* Theking v. drBettefwarth, T. 13 Geo. II. Co. Litt. 233. 

B. . | © Gedolph, 1. 10. 


F * by ; 5 * 8 ot Wi a N . K " 0 h } 1 . 4 * 1 \ * 2 . 99 wn 245 = a p 
hey ng A eren —_— £&. ; * D . N 5 , £09 * * N ets 1 5 , ER -. & . = ra 
1 « 2 . k 4 v * 5 x * TT EDT 


Ch. 323. / Tuincs. 499 
her huſband®. But, if a feme-ſole makes her will, and afterwards 


marries, fuch fubfequent marriage is eſteemed a revocation in 
law, and intirely vacates the will%— | 


\ Z FP 


- Pe RSONS incapable. of making teſtaments, on account of 
their criminal conduct, are in the firſt place all traitors and felons, 
from the time of conviction; for then their goods and chattels 
are no longer at their own diſpoſal, but forfeited to the king. 
Neither can a felo de ſe make a will of goods and chattels, for 
they are forfeited by the act and manner of his death; but he 
may make a deviſe of his lands, for they are not ſubjected to any 
forfeiture*. Outlaws alſo, though it be but for debt, are inca- 
pable of making a will, fo long as the outlawry ſubſiſts, for their 
goods and chattels are forfeited during that time S. As for per- 
ſons guilty of other crimes, ſhort of felony, who are by the civil 
law precluded from making teſtaments, (as uſurers, libellers, and 
others of a worſe ſtamp) at the common law their teſtaments may 
be good. And in general the rule is, and has been ſo at leaſt ever 
fince Glanvil's time i, quod libera ſit curuſcunque ultima voluntas. 

LET us next, Zhtirdly, confider what this laſt will and teſta- 
ment is, which almoſt every one is thus at liberty to make; or 
the ure and incidents of a teſtament. Teſtaments both Juſ- 
tinian and fir Edward Coke agree to be ſo called, becauſe they 
are teſatio mentis; an etymon, which ſeems to ſavour too much 
of the conceit ; it being plainly a ſubſtantive derived from the 
verb. feftars, in like manner as juramentum, incrementum, and 
others, from other verbs. The definition of the old Roman 
lawyers is much better than their etymology ; * voluntatis mf” 
e frae juſta ſententia de eo, quod quis poſt mortem uam fieri velit- 
which may be thus rendered into Engliſh, the legal declara- 
* tion of a man's intentions, which he wills to be performed af- 


4 Prec. Chan. 4. .J. 7. c. 5. 
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De RIGHTS Boox II. 
« ter his death.” It is called ſententia to denote the circumſpec- 
tion and prudence with which it is ſuppoſed. to be made: it is 
voluntatis noftrae ſententia, becauſe it's efficacy depends on it's 
declaring the teſtator's intention, whence in England it is em- 
phatically ſtiled his 01, : it, is juſta ſententia; that is, drawn, 
atteſted, and publiſhed with all due ſolemnities and forms of law: 
It is de eo, quod quis poſt mortem ſuam fieri velit, becauſe a teſta- 
ment is of no force till after the death of the teſtator. - 


: 14 . > x? 8 "= 2 . 2 
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Tus E teſtaments are divided into two ſorts; written, and 
verbal or nuncupative ; of which the former is committed to wri- 
ting, the latter depends merely upon oral evidence, being decla- 
red by the teſtator in extremis before a ſufficient number of wit- 

| _neſles, and afterwards reduced to writing. A codicil, codicillus, a 
little book or writing, is a ſupplement to a will ; or an addition 
made by the-teſtator, and annexed-to, and. to be taken as part of, 

a a teſtament :* being for it's explanation, or alteration, or to make 
ſome addition to, or elſe ſome ſubtraction from, the former diſ- 

fitions of the teſtator ®.. This may alſo be either written or 
nuncupative. RE 


as x c * 8 4 5 4 , 7 * - 


Burr, as nuncupative wills and codicils, (which were formerly 
more in uſe than at preſent, when the art of writing is bect 
more univerſal) are liable to great impoſitions, and may occaſion 
many perjuries, the ſtatute, of frauds, 29 Car. II. c. 3. enacts; 
1. That no written will ſhall be revoked. or altered by a ſubſe- 
quent nuncupative one, except the ſame be in the lifetime of the 
_ teſtator reduced to writing, and read over to him, and approved; 
and unleſs the ſame be proved to have been ſo done by the oaths 
of three witneſſes at the leaſt ; who, by ſtatute 4 & 5 Ann. c. 16. 
muſt be ſuch as are admiſſible upon trials at common law. 2. That 
no nuncupative will ſhall in any wiſe be good, where the eſtate 
bequeathed exceeds 30 J, unleſs proved by three ſuch witneſſes, 
preſent at the making thereof (the Roman law requiring ſeven”) 
and unleſs they or ſome of them were ſpecially required to bear 
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witneſs thereto by the teſtator himſelf, and unleſs it was made 
in his laſt ſickneſs, in his own habitation or dwelling-houſe, or 
where he had been previouſly reſident ten days at the leaſt, ex- 
cept he be ſurprized with ſickneſs on a journey, or from home, 
and dies without returning to his dwelling.. 3. That no nuncu- 
pate will ſhall be proved by the witneſſes after fix months from 
the making, unleſs it were put in writing within ſix days. Nor 
ſhall it be proved till fourteen days after the death of the teſta- 
tor, nor till proceſs hath firſt iſſued to call in the widow, or next. 
of kin, to conteſt it if they think proper. Thus has the legiſlature 
provided againſt any frauds in ſetting up nuncupative wills, by ſo 
numerous a train of requiſites, that he thing itſelf is fallen into 
diſuſe; and hardly ever heard of, but in the only inſtance where 
favour ought to be ſhewn to it, when the teſtator is ſurprized 
by ſudden and violent ſickneſs. The teſtamentary words muſt be 
ſpoken with an intent to bequeath, not any looſe idle diſcourſe in 
his illneſs; for he muſt require the by- ſtanders to bear witneſs of 
ſuch his intention: the will muſt be made at home, or among 
his family or friends, unleſs by unavoidable accident; to prevent 
impoſitions from ſtrangers: it muſt be in his 14 ſickneſs; for, 


if he recovers, he may alter his diſpoſitions, and has time to make : 


aA ritten will: it muſt not be proved at too long a diſtance from 

| thWettator s death, leſt the words ſhould eſcape the memory of the 
witneſſes ; nor yet too haſtily and without notice, leſt the family 
of the teſtator ſhould be put to. inconvenifnce, or ſurprized. 

As to written wills, they need not any witneſs of their pub- 
lication:/ I ſpeak not here of deviſes of lands, which are entirely 
another thing, a conveyance by ſtatute, unknown to the feodal: 
or common law, and not under the ſame juriſdiction as. perſonal 


teſtaments. But a teſtament of chattels, written in the teſtator's. 


own hand, though it has neither his name nor ſeal to it, nor wit- 


neſſes preſent at it's publication „ is good; provided ſufficient 
5 proof can be had that it is his hand-writing *. And though writ- 
ten in another man's hand, and never ſigned by the teſtator, yet: 


* Godolph, p. 1. c. 21. Gilb. Rep. es 
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proved tao be according to his ions and approved by 
been held a good teſtament of the perſonal eſtate?. 

Vet it is the ſafer, and more prudent way, and leaves leſs in the 
of the eccleſiaſtical judge, if it be ſigned or fealod by t 
or, and publiſhed i in the preſence of witneſſes; wt 


* * 


was always required i in the time of Bracton 4; or, rather, 


t is of any effect till after 


HEN OR it follows, may be avoided three 

1. under an of the in- 

capacities y making another teſtament 

of a later date: and, 3. By ca or revoking it. For, though 
I make a laſt will and teſtament irrevocable in the ſt 


- yet I am at liberty to revoke it: becauſe 
cannot the diſpoſi eee, 
which is in its own nature revocable”. For this, ſai 


all other things i is moſt incident to condition; and that 


is, alteration or repentance. It hath alſo been held, that, with- 


out an expreſs revocation, if a man, who. made his will, 
afterwards marries and hath a „this is a preſumptive or 
tion of his former will, which he made in his 


The Romans were alſo wont to ſet aſide teſ- 


2 "Fi N | | . +1 | | 
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ſufficient 
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ſufficient reaſon? any of the children of the teftator *. 2 
if f che child had any legacy, though ever ſo ſmall, it was 

that the teſtator had not loſt his memory or his 8 
| Shich otherwiſe the law preſumed ; but was then ſuppoſed to 
«wc actes chus for ſome ſulWſtantial cauſe: and in ſuch cafe no 
quertla inoſmęſi teflaments was allowed. Hence probably has ariſen 
that groundleſs vulgar error, of the necedlity of leaving. the heir 
a ſhilling or ſome other expreſs legacy, in order to dim 


effectually: whereas the law of England makes no fach wild 
ſuppoſitions of forgetfulneſs or inſanity ; and therefore, though 
the heir or next of kin be totally omitted, it allmits no querela 
geg © bet aas ſuch a eee | 1 588 


We are next to confider, fourthly, what is an executor, and 
what 1 is an n n and how we fo are Wau to be appointed. 


An executor is he to whit another man comte by will the 
execution of that his laſt will and teſtament. And all perſons 
are capable of being executors, that are capable of makin g wills, 

and many. others beſides; as feme-coverts, and infants ; nay, 
even infants unborn, or n ventre /a mere, may be made execu- 
tors”. But no infant can act as ſuch till the age of ſeventeen 
years; till which time adminiſtration muſt be granted to ſome 
ET durante minore aetate*. In like manner as it may be grant- 
ed durante abſentia, or pendente lite; when the executor is out of 
the realm®, or when a fuit is commenced in the eccleſiaſtical 
court touching the validity of the will 2. This appointment of 
an executor is efſential to the making of a will*: and it may be 
Performod either by expreſs words, or ſuch as ſtrongly imply the 
fame. But if the teſtator makes his will, without naming any 
executors, or if he names incapable perſons, or if the executors 
named refuſe to act; in any of theſe caſes, the ordinary muſt 
Y See Book I. ch. 16, © 1 Lutw, 342. | 
* Inf.2.18.1. | 4 2P. Ws. 589, 590. | 
® Weſt. Symb. p. 1. f. de * Wenty. c. 1. Plowd. 281, 
Þ Went, Off. Ex. c. 18. | | 
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cum teftamento annexo* to ſome other perſon; 
and then the duty of the adminiſtrator, as alſo when he is con- 
ſtituted only durante minore aetate, &c, of another, is very li 
different from that of an executor. And this was law. ſo early eff 
the 2 of | : AE n, when lang val * informs. Us 


* 
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zuſt be ee by the — to ſuch en, as the ſta- 
tutes of Edward the third, and Henry the eighth, before-men- 
tioned, direct. In conſequence of which we may obſerve; 1. That 
the ordinary i is compellable to grant adminiſtration of the goods 
and chattels of the wife, to the huſband, or his repreſentatives ® : 
and, of the huſband's effects, to the widow, or next of kin; 
but he may grant it to either, or both, at his diſcretion . 2. That, 
among the kindred, thoſe are to be preferred that are the e 
in degree to the inteſtate; but, of perf ons in equal degree, the 
| ordinary may take which he pleaſes *. 3. That this nearn % or 
Propinquity of degree ſhall be reckoned according to the com- 
putation of the civilians! ; and not of the canoniſts, which the 
law of England adopts i in "ha deſcent of real eſtates ® : _ becauſe | 
in the civil computation the inteſtate himſelf is the terminus, 4 
quo the ſeveral degrees are numbered; and not the common an- 
ceſtor, according to the rule of the canoniſts. And therefore in 
the firſt place the children, or (on failure of children) the pa- 
rents of the deceaſed, are intitled to the adminiſtration: both 
which are indeed in the firſt degree ; but with us* the children 
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are allowed the preference . Then follow brothers v, grand- 
fathers 3, uncles or nephews”, (and the females of each claſs re- 
ſpectively) and laſtly couſins. 4. The half blood is admitted to 
the adminiſtration as well as the whole : for they are of the 
| kindred of the inteſtate, and only excluded from inheritances of 
land upon feodal reaſons. Therefore the brother of the half 
blood ſhall exclude the uncle of the whole blood* : and the or- 
dinary may grant adminiſtration to the ſiſter of the half, or the 
brother of the whole blood, at his own diſcretion *. 5. If none 
of the kindred will take out adminiſtration, a creditor may, by 
cuſtom, do it“. 6. If the executor refuſes, or dies inteſtate, the 
adminiſtration may be granted to the reſiduary legatee, in exclu- 
fion of the next of kin“. And, laſtly, the ordinary may, in de- 
fect of all theſe, commit adminiſtration (as he might have done 
before the ſtatute Edw. III.) to ſuch diſcreet perſon as he ap- 
proves of: or may grant him letters ad colligendum bona dęfuncti, 
which neither make him executor nor adminiſtrator ; his only 
buſineſs being to keep the goods in his ſafe cuſtody?, and to do 
other acts for the benefit of ſuch as are entitled to the property of 
the deceaſed . If a baſtard, who has no kindred, being nullius 
Alus, or any one elſe that has no kindred, dies inteſtate and with- 
out wife or child, it hath formerly been held“ that the ordinary 
alight: ſeiſe his goods, and difpoſe' of them in pios Har. Bye the 


* In Germany there was long a Ufpure; chattels in 3 — (Mod. 
whether a man's children ſhould inherit his Un, Hiſt. xxix. 28.) „ Ya 


effects during the life of their grandfather; v Harris in Now. 118. c. 2. 
which depends (as we ſhall ſee hereafter) on 4 Prec. Chane. 527. 1. W.. 41. 
the ſame principles as the granting of ad- Atk. 455. | 

miniſtrations. At. laſt it was agreed at the, * 1Ventr. 425. 
diet of Arenſberg, about the middle of the * Aleyn. 36. Styl. 74» 
tenth century, that the point ſhould be de- u Salk. 38. 
cided by combat. Accordingly, an equal 1 Sid. 281. 1Ventr, 219. 
number of champions being choſen on both * Plowd. 278. 

_ fides, thoſe of the children obtained the Went. ch. 14. 
victory; and fo the law was eſtabliſhed in 3 2 Inſt. 398. 

their favour, that the iſſue of a perſon de- * Salk. 37. 
ceaſed ſhall be intitled to his goods and 
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executor 
tor, is not the repreſentative of Al. For the power of an exe- 
cutor is founded upon the ſpecial confidence and actual appoint- 
ment of the deceaſed ; and ſuch executor is therefore allowed to 
tranſmit that power to another, in whom he has equal confidence: 
but the adminiſtrator of A is merely the officer of the ordinary, 
preſcribed to him by a& of parliament, in whom the deceaſed 
ſed no truſt. at all; and therefore, on the death of that 
to the ordinary to appoint another. And, 
with regard to the adminiſtrator of A's executor, he has clearly 
no privity or relation to A; being only commiſſioned to admi- 
niſter the effects of the inteſtate executor, and not of the origi- 
nal teſtator. Wherefore, in both theſe cafes, and whenever the 
courſe of repreſentation from executor to executor is interrupted 
by. any one adminiſtration, it is neceſſary for the ordinary to 
commit adminiſtration afreſh, of the goods of the deceaſed not 
the former executor or adminiſtrator. 
ator, de bonis non, is the only legal repreſentative of the 
deceaſed i in matters of perſonal property. But he may, as well 
as an original adminiſtrator, have onl Ly a limited or ſpecial admi- 
niſtration committed to his care, viz. of certain ſpecific effects, 


ſuch as a term of years and the like; the reſt being committed 
to others 
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uſual courſe. now is for ſome one to procure letters patent, or 
other authority, from the king; and then the ordinary of courſe 
grants adminiſtration to ſuch appointee of the orb n. 


HE intereſt, veſted in an executor by the will of 'the decea- 


officer, it reſults 


\ 


po 


ed 


3 P. Wx. 33. 


< Stat. 25Edw. III. ft, 5. e. 5. 1Leon.275, 
Bro. Abr. tit. adminiftrater. *. 


* 


© Styl. 226. 


ſed, may be continued and kept alive by the will of the ſame ex- 
ecutor : ſo that the executor of A's executor is to all intents and 
executor and repreſentative of A himſelf © : but the 


Nef A's adminiſtrator, or the adminiſtrator of A's execu- 


And this 


1 Roll. Abr. 908. Godolph. p. 2. e. 30. 


Salk. 36. 


HAVING 
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HavinG thus ſhewn what is, and who may be, an execu- 
tor or adminiſtrator, I proceed now, Hftbly and laſtly, to enquire 
into ſome few of the principal points of their office and duty. 
Theſe in general are very much the ſame i in both executors and 
adminiſtrators ; excepting, firſt, that the executor is bound to 
perform a will, which an adminiſtrator i is not, unleſs where a 
teſtament is annexed to his adminiſtration, and then he differs 
{till leſs from an executor : and, ſecondly, that an executor may 
do many acts before he proves the will s, but an adminiſtrator 
may do nothing till letters of adroinifieation are iſſued ; for the 
former derives his power from the will and not from the probates 
the latter owes his entirely to the appointment of the ordinary. 
If a ſtranger takes upon him to act as executor, without any juſt 
authority (as by intermeddling with the goods of the deceaſed}, 
and many other tranſactions “) he is called in law an executor of 
his own wrong, de ſer fort, and is liable to all the trouble of an 
executorſhip, without any of the profits or advantages: but 
merely doing acts of neceſſity or humanity, as locking up the 
goods, or burying the corpſe of the deceaſed, will not amount 
to ſuch an intermeddling, as will charge a man as executor of his 
own wrong. Such a one cannot bring an action himſelf in right 
of the deceaſed”, but actions may be brought againſt him. And, in 
| all actions by creditors againſt ſuch an officious intruder, he ſhall 
be named an executor, generally“; for the moſt obvious con- 
cluſion, which ſtrangers can form from his conduct, is that he 
hath a will of the deceaſed, wherein he is named executor, but 
hath not yet taken probate thereof. He is chargeable with the 
debts of the deceaſed, ſo far as aſſets come to his hands”: and, 
as againſt creditors in general, ſhall be allowed all payments made 
to any other crellitor: i in the ſame or a þ Gaperior degree“, 1 _ himſelf 


; 5 Wentw. ch. 3. | | =. Bro. Air. 7. adminiſter. 8 
* Comyns. 151. | n 5 Rep. 31. 
1 5 Rep. 33, 34. * 12 Mod. 471. 
* Wentw. ch. 14. Stat. 43 Eliz, c.8 P Dyer. 166. 
1 Dyer, 166. | 41 Chan. Caf. 33. 
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only excepted *. And though, as againſt the rightful executor or 
adminiſtrator, he cannot plead ſuch payment, yet it ſhall be al- 
lowed him in mitigation of damages*; unleſs perhaps upon a 
deficiency of aſſets, whereby the rightful executor may be pre- 
vented from fatisfying his own debt*. But let us now ſee what 
are the power and duty of a rightful executor or adminiſtrator. 


. * ba 
- . 


1. H muſt bury the deceaſed in a manner ſuitable to the eſtate 
which he leaves behind him. Neceſſary funeral expences are al- 
lowed, previous to all other debts and charges 3 but if the exe- 
cutor or adminiſtrator be extravagant, it is a ſpecies of devaſta- 
tion or waſte of the ſubſtance of the deceaſed, and ſhall only be 


prejudicial to himſelf, and not to the creditors or legatees of the 
deceaſed *. Mo on Te of 234375 Bo 


2. Tu x executor, or the adminiſtrator durante minore aetate, 
or darante abſentia, or cum teftamento annexo, muſt prove the 
will of the deceaſed : which is done either in common form, which 
is only upon his own oath before the ordinary, or his ſurrogate ; 
or per teftes, in more ſolemn form of law, in caſe the validity of 

the will be diſputed *. When the will is fo proved, the original 
muſt be depoſited in the regiſtry of the ordinary; and a copy 
hereof in parchment is made out under the ſeal of the ordinary, 
elivered to the executor or adminiſtrator, together with a 
certificate of it's having been proved before him: all which to- 
er is uſually ſtiled the probate. In defect of any will, the 
perſon entitled to be adminiſtrator muſt alſo at this period take 
out letters of adminiſtration under the ſeal of the ordinary; 
whereby an executorial power to collect and adminiſter, that is, 
diſpoſe of the goods of the deceaſed, is veſted in him: and he 
muſt, by ſtatute 22 & 23 Car. II. c. 10. enter into a bond with 
ſureties, faithfully to execute his truſt. If all the goods of the 
deceaſed lie within the ſame juriſdiction, a probate before the 
5 Rep. 30. Moor. 527. » Salk. 196. Godolph. p. 2. e. 26. 9.2. 


* 12 Mod. 441. 471. v Godolph. p- I. c. 20. f. CY 
© Wenty, ch. 14. 


” - 3 TER | ordinary 


Ch. 32. | of TrHinGs, zog 


ordinary, or an adminiſtration granted by him, are the only pro- 
per ones: but if the deceaſed had bona notabilia, or chattels to 
the value of a hundred ſhillings, in two diſtin dioceſes or juriſ- 
ditions, then the will muſt be proved, or adminiſtration taken 
out, before the metropolitan of the province, by way of ſpecial 
prerogative *; whence the court where the validity of ſuch wills 
1s tried, and the office where they are regiſtered, are called the 
prerogative court, and the prerogative office, of the | provinces -of 
Canterbury and York. Lyndewode, who flouriſhed in the be- 
ginning of the fifteenth century, and was official to arch-biſhop 
Chichele, interprets theſe hundred ſhillings to ſignify /o/idos le- 
gales ; of which he tells us ſeventy two amounted to a pound. of 
gold, which in his time was valued at fifty nobles or 16/. 135. 4d. 
He therefore computes? that the hundred ſhillings, which conſti- 
DOR zona notabilia, were then equal in current money to 23 J. 
or d. This will account for what is ſaid in our antient 
1 that bona notabilia in the dioceſe of London *, and indeed 
every where elſe*, were of the value of ten pounds by compoſition : 
for, if we pürſde the calculations of Lyndewode to their full ex- 
tent, and conſider that a pound of gold is now almoſt equal in value 
to an hundred and fifty nobles, we ſhall extend the prefent amount 
of bona notabilia to nearly 70 1. But the makers of the canons of 
1603 underſtood this antient rule to be meant of the ſhillings 
current in the reign of James I, and have therefore dire@ed* that 
Ave pounds ſhall for the future be the ſtandard of Bona notabilia, 
ſo as to make the probate fall within the archiepifcopal prero- 
gative. Which prerogative (properly underſtood) is grounded 
upon this reaſonable foundation: that, as the biſhops were 
| themſelves originally the adminiſtrators to all inteſtates in their 
own dioceſe, and as the preſent adminiſtrators are in effect no 
other than their officers or ſubſtitutes, it was impoſſible for 
the biſhops, or thoſe who acted. under them, to collect any 
goods of the een. other than ſuch as my within their' on 


* 4 Inſt. 335. 6 1 4 Inf. 335. Godolph, p. 2+ e. 22. | 
Y Provinc. I. 3. t. 1 3. c. item. v. n=.” * Plowd. 28 7. | 
8. fatutum. v. laicis, Rp! b can. 92. 
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dioceſes, beyond which their epiſcopal authority exte nds | not. | 


5 5 „ But it would be extremely troubleſome, if as many, a | 


Rs | 1 5 ions were to be granted, as there are dioceſes within which the 
= 85 deceaſed had bong notabilia; beſides the uncertainty which credi- ; 
3 tors and legatees would be at, in caſe different adminiſtrators were 
= I nted, to aſcertain the fund out of which their demands are 
1 to be paid. A prerogative is therefore very prudently veſted in 
= '-__ . » hams ropolitan of each province, to make in ſuch caſes one ad- 
1 yy iniſtra e for all. This accounts very ſatisfactorily for the 
| _— keaſon of taki 8 out adminiſtration to inteſtates, that have large 
1 1 and diffuſive property, in the prerogative court: and the probate 
—_— . of wills naturally follows, as was before obſerved, the power of 
| | granting adminiſtrations ; in order to ſatisfy the ordinary that | 
47, | the e pats in a manner, by appointing his own exe- 
5 his officers from the privilege of admi- | 
3. Tus executor or adminiſtrator is to make an inventory © of 
goods and SAM Bin in Wer . or action, of 
s and chattels ſo inventoried; 
wers and intereſts 5 
ed ha of the , and 
in his goods as the principal had when 
the ſame remedies. to recover them. And, if there 
5 be two e more executors, a a ſale or releaſe by one of them ſhall | | 
: e good the reſt; but in caſe of rators it is Fa. 
| derte ver is ſo recovered, that is of a ſaleable nature 6 
| ** 18 aſlets. in the ; 
hs. ; that is, ſufficient or 
8 (from the French Ses) to — him chargeable on 
rad er or 3 „ ſo far as ſuch goods and chattels extend. | 
7 3 340. Litt. 209% | + 1%. ents 4 | th 3 
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Whatever aſſets fo come to his hands he may convert into ready 
money, to anſwer the demands that may be made upon him: 
which are the next thing to be Mar van ; for, 


TH E executor. or adminiſtrator muſt pay the debts of the 
deceaſed. In payment of debts he muſt obſerve the rules of pri- 
ority ; otherwiſe, on deficiency of aſſets, if he pays thoſe of a 
lower degree firſt, he muſt anſwer thoſe of a higher out of his 
own eſtate, And, firſt, he may pay all funeral charges, and the 
expenſe of proving the will, and the like. Secondly, debts dues 
to the king on record or ſpecialty *. Thirdly, ſuch debts as are 
by particular ſtatutes to be preferred to all others ; as the forfei- 
tures for not burying in woollen i, money due on poors rates, 
for letters to the poſt- office, and ſome others. Fourthly, debts 
of record; as judgments (docketted according to the ſtatute 
4 & 5 W. & M. c. 20.) ſtatutes, and recognizances *. Fifthly, 
debts due on ſpecial contracts; as for rent, (for which the 
leſſor has often a better remedy in his own hands, by diſtrain- 
ing) or upon bonds, covenants, and the like, under ſeal 
Laſtly, debts on fimple contracts, viz. upon notes unſealed, 
and verbal promiſes. Among theſe ſimple contracts, ſervants 
wages are by ſome with reaſon preferred to any other: and ſo 
ſtood the antient law, according to Bracton ? and Fleta , who 
reckon, among the firſt debts to be paid, ſervitia /ervientium et 
ftipendia Famulorum. Among debts of equal -degree, the executor 
or adminiſtrator is allowed-to pay himſelf firſt ; by retaining 
his hands ſo much as his debt amounts to *.- But an executor of 
his own wrong is not allowed to getain : for that would tend to 
encourage creditors to ſtrive who ſhould firſt take poſſeſſion of the 
goods of the deceaſed ; and would beſides be taking adyantage of 
their own. wrong, which is contrary to the rule af lw*. If a 


* 


dy And. 129. 3 0 1 Roll. Abr. 927. 
1 Stat, 30 Car, II. e. 3. 1 {2.6420 - 

* Stat. 17 Geo. II. c.38. | J. 2. c. 57. f. 10. 
1 Stat. 9 Ann c. 1e r 10 Mod. 496. 

n 4 Rep. 60. Cro. Car. 363. * 5 Rep. 30. 
W. Chit + © 59 | 
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tor conſtitutes his debtor his executor, 

has e of the debt, whether the executor acts or no ©,  pfovi- 
ded there be aſſets ſufficient to pay the teſtator's debts: for, though 
this diſcharge of the debt ſhall take place of all legacies, yet it 
were unfair to defraud the teſtator's creditors of their juſt debts 
by a releaſe which is abſolutely voluntary . Alſo, if no ſuit is 
commenced againſt him, the executor may pay any one creditor 
in 3 degree his whole debt, though he has nothing left for 
2 without a ſuit commenced, the executor has no 


6. Wn nlp the debts are all diſcharged, the Jegacies claim the 
next regard; which are to be paid by the executor ſo far as his 
aſſets will extend: but he may not give himſelf the preference 
herein, as in the caſe of debts *. 52 Zink 


C } f = | ; = 
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A LEGACY is a bequeſt, or gift, of goods and chattels by 
teſtament and the perſon to whom it is given is ſtiled the le- 
every perſon is capable of being, unleſs particu- 

common law or ſtatutes, as traitors, papiſts, 

and ſome others.” This bequeſt transfers an inchoate property to 
atee; but the legacy is not perfect without the aſſent of 

for if I have a general or pecuntary legacy of 100/, 

one of a piece of plate, I cannot in either caſe take 

without the 8 of the executor?. For in him all the 
chattels axe veſted; and it is his buſineſs firſt of all to ſee whether 
cient fund left to pay the debts of the teſtator : the 

being, that a man muſt be juſt, before he is per- 

"generous; ; or, as Bracton expreſſes the ſenſe of our 

antient law“, 4e bonis dgfuncti primo deducenda ſunt ea quae ſunt 
* r "WEY et Poſtea gude ſunt utilitatis, et ultimo quae ſunt vo- 
« Juntatis.” And in caſe of a deficiency of aſſets, all the general 
legacies muſt abate Proportionably, in order to pay the debts ; 


4 


uu 


oy 


t -Plowd. 184. Salk. 299. ver 434. 2 P. Was. 25, 


Salk. 303. 1 Roll. Abr. 921. = Ws F Co. Litt. 111. Aleyn. 39. 
» Dyer. 32. 2 Leon. 60. 8 J. 2. c. 26. 
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but a wo ific legacy (of a piece of plate, a horſe, or the like) is 
not to abate at all, or allow any thing by way of abatement, un- 
leſs there be not ſufficient without it*. Upon the ſame principle, 
if the legatees have been paid their legacies, they are afterwards 

bound to refund a ratable part, in caſe debts come in, more than 

ſufficient to exhauſt the re/duum after the legacies paid ©. d. And 

| this law is as old as Bracton and Fleta, who tell us*, % plura 
int debita, vel plus legatum fuerit, ad guae catalla defuncti non 
« ſufficient, fiat ubique de n excepto regis privilegio. 


Ir the legatee dies before the teſtator, the legacy is a loſt or 
lapſed legacy, and ſhall ſink into the refduum. And if a contin- 
gent legacy be left to any one; as, when he attains, or he at- 
tains, the age of twenty one; and he dies before that time; it is 
a lapſed legacy. But a legacy to one, to be paid when he attains 
the age of twenty one years, is a veſted legacy ; an intereſt which 

commences in pragſenti, although it be ſolvendum in futuro: and, 
if the legatee dies before that age, his repreſentatives ſhall receive 
it out of the teſtator's perſonal eſtate, at the ſame. time that it 
would have become payable, in caſe the legatee had lived. This. 
diſtinction is borrowed from the civil law * ;. and it's adoption in 
our courts 1s not ſo much owing to it's e equity, as to it's. 
having been before adopted by the eccleſiaſtical courts. For, ſince 
the chancery has a concurrent juriſdiction with them, in regard 
to the recovery of legacies, it was reaſonable that there. ſhould 
be. a conformity in their determinations ; and that the ſubject 
ſhould have the ſame meaſure of juſtice in whatever court he ſued*. 
But if ſuch legacies be charged upon a real eſtate, in both caſes 
they ſhall lapſe for the benefit of the heir*; for, with regard to 
deviſes affeRing lands, the eccleſiaſtical court hath no concurrent 
juriſdiction. And, in caſe of a veſted legacy, due immediately, 
and charged on land or money in the funds, which yield an im- 


2 zVern. 111. e FE,. 36. 1. 10 2. 
b Thid. 206. | | 1 Equ. Caſ. abr. 295. 
Bract. I. 2. c. 26. Flet. L 2. 07. Git,  ©® 3Þ, Wer. 601. 
LE « Dyer. 59. 1 Equ. Caf, abr. 295. 4 
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mediate profit, intereſt ſhall be payable 
tor's death; but if charged only on the perſonal 


cannot be immediately got in, it ſhall carry intereſt only from 
the end of the year after the death of the teſtator ®. 


—_— 
, 5 1 * ”". 


BESIDESStheſe formal legacies, contained in a man's will 
and teſtament, there is alſo permitted another death-bed diſpoſi- 
tion of property; which is called a donation gguſe mortis. And 
that is, when a perſon. in his laſt ſickneſs, apprehending his diſ- 
ſolution near, delivers or cauſes to be delivered to another the 
poſſeſſion of any perſonal goods, (under which have been inclu- 
ded bonds, and bills drawn by the deceaſed upon his banker) to 
keep in caſe of his deceaſe. This gift, if the donor dies, needs 
not the aſſent of his executor : yet it ſhall not prevail againſt 
creditors; and is accompanied with this implied truſt, that, if 
the donor lives, the property thereof ſhall revert to himſelf, being 
only given in contemplation of death, or mortis cauſa *. This 
method of donation might have ſubſiſted in a ſtate of nature, being 
always accompanied with delivery of actual poſſeſſion *; and fo 
far differs from a teſtamentary diſpoſition: but ſeems to hive been 
| handed to us from the civil lawyers', who themſelves borrowed it 
from the Gree eks “. 

7 EN "all the debts and particular legacies are diſcharged, - 
the ſurplus or refiduum muſt be paid to the reſiduary legatee, if 
any be appointed by the will; and, if there be none, it was long a 
ſettled notion that it devolved to the executor's own uſe, by virtue: 
of his executorſhip . But, whatever ground there might have 
been formerly for this opinion, it ſeems now to be underſtood * 
with this reſtriction ; that, although where the executor has no 
legacy at all the refduum ſhall in general a his own, yet where- 
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1 2p. was, 26, 27, Telemachus to his friend Piraeus; and an- 

Prec. Chan, 269. 1 P. Wa, 406. 44 r. other by Hercules, in the Alceſtes of Euri- 
3 P. W is. 357. | pides, v. 1020. 

* Law of forfeit. 1565. a Perkins. 52 5. 

1 Inf. 2. 3. 1. Ff. 1. „„ Prec. Chanc. 323. 1 P. Was. 7. 544+ 

There is a very complete dunatio mortit 25. Wos. 338. 3 P. Was. 43.194. Stra. 55g 
| cauſe, in the Odyſſey b.17. v.78, made by hn euer 
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ewes 5 is ſufficieng,on the face of a will, (by means of a com- 
-petent legacy or otherwiſe) to imply that the teſtator intended his 
executor ſhould af have the reſidue, the undeviſed ſurplus of the 
eſtate ſhall go to the next of kin, the executor then ſtanding upon 
exactly the ſame footing as an adminiſtrator : concerning whom in- 
deed there formerly was much debate?, whether or no he could be 
d \ compelled to make any diſtribution of the inteſtate's eſtate. For, 
though (after the adminiſtration was taken in effect from the ordi- 
nary, and transferred to the relations of the deceaſed) the ſpiritual 
court endeavoured' to compel a diſtribution, and took bonds of the 
adminiſtrator for that purpoſe, they were prohibited by the tem- 
poral courts, and the bonds declared void at law. And the right 
of the huſband not only to adminiſter, but alſo to enjoy exclu- 
ſively, the effects of his deceaſed wife, depends ſtill on this doc- 
trine of the common law : the ſtatute 29 Car. II. declaring only 
I that the ſtatute of diſtributions does not extend to this caſe. But 
N now theſe controverſies are quite at an end; for by the ſtatute 
N22 & 23 Car. II. c. 10. it is enacted, that the ſurpluſage of inteſ- 
V ates eſtates, except of femes covert”, ſhall (after the expira- 
tion of one full year from the death of the inteſtate) be diſtri- 
N buted in the following manner. One third ſhall go to the wi- 
> dow of the inteſtate, and the reſidue in equal proportions to his 
children, or, if dead, to their repreſentatives; that is, their li: 
neal deſcendants: if there are no children or legal repreſentatives 
ſubſiſting, then a moiety ſhall go to the widow, and a mblety Xo 


no wither, the whole ſhall go to Pa chikiren': if neither widow 
nor children, the whole ſhall be diſtributed among the next of 
Kin in equal degree, and their repreſentatives : but no repreſen= 
J) tatives are admitted, among collaterals, farther than the children tt 2. — 

of the inteſtate's brothers and ſiſters: N The next of kindred, here Heer, L. 76. 

1 referred to, are to be inveſtigated by the ſame rules of conſangui- 9+ — — 
nity, as thoſe who are intitled to letters of adminiſtration ; of. 
whom we have ſufficiently ſpoken *. And therefore by this ſtatute 2 


p Galen p. 2. c. 32. S J Raym. 496. Lord n. +764 | 
41 Ley. 233. Cart. 125. 2P. Wes 44. © pag. 504. . 
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le mother, as well as the father, ſucceeded to all the 
who died inteſtate and 
e: in excluſion of the other ſons and daughters, 

ſiſters of the deceaſed. And ſo the law till remains with reſpe&t 
to the father; but by ſtatute 1Jac. II. c. 17. if the father be dead, 
and any of the children die inteſtate without wife or iſſue, inthe 
lifetime of the mother, ſhe and each of the remaining children, 
or their repreſentatives, ſhall divide his effects in equal portions. 


* * 4 * 1 Y ; 83 4 y . * " 
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Ix is obvious to obſerve, how near a reſemblance this ſtatute 
ations bears to our antient Engliſh' law, de rationabili 
rum, ſpoken of at the beginning of this chapter *; and 

which fir Edward Coke himſelf, though he doubted the gene- 
rality. of it's [reſtraint on the power of Jeviſing by will, held to 
be univerſally binding upon the adminiſtrator or executor, in the 
either a total or partial inteſtacy. It alſo bears ſome re- 
nce to the Roman law of ſucceſſions ab inteſtato which, 

uſe the act was alſo penned by an eminent civilian”, has 

oned a notion that the parliament of England copied it from 

the Roman practor-: though indeed it is little more than a reſto- 
ration,” with ſome refinements and regulations, of our old con- 


tional law; which prevailed as an eſtabliſhed right and cuſ- 
tom from the time of king Canute downwards, many centuries . 
defore Juſtinian's laws were known or heard of in the weſtern - 


o 


. . So likewiſe there is another part of the ſtatute of 
diſtributions, where directions are given, that no child of the in- 
teſtate, - (except his heir at law) on whom he ſettled in his life- 
time any eſtate in lands, or pecuniary portion, equal to the diſ- 
tributive ſhares of the other children, ſhall have any part of the 

durplulage x with their brothers and ſiſters; but if the eſtates ſo 


r * As ae ae 
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® pag. 003. : „„ the brethren and PER together with 

* 2 Inſt. 33. | due repreſentatives of a brother or fiſter de- 

The general rule of ſuch ſucceſlions ceaſed. 3. The next collateral relations in 

was this: 1. The children or lineal deſ- equal degree. 4. The huſhand or wife of 

cendants in equal portions. 2. On failure the deceaſed, (FF. 38. 15. 1. Nov. 118. 
of theſe, the parents cr lineal aſcendants, cen: 3. 127. l.) 5 

and with them the brethren or ſiſters of the nF; Sir Walter Walker, Tod Raym. 574. 


| whole blood; or, if the parents were dl. d, N . | given 
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given them, by way of advancement, are not quite equivalent 

to the other ſhares, the children ſo advanced ſhall now have fo 

much as will make them equal. This juſt and equitable proviſion 

hath been alſo ſaid to be derived from the collatio bonorum of the 

imperial law*: which it certainly reſembles in ſome points, 
though it differs widely in others. But it may not be amiſs to 
_ obſerve, that, with regard to goods and chattels, this is part of 

the antient cuſtom of London, of the province of York, and of 
our ſiſter kingdom of Scotland: and, with regard to lands de- 

ſcending in coparcenary, that it hath always been, and ſtill is, 

the common law of England, under the name of hozchpor *. 


Be For: I quit this ſubject, I muſt however acknowlege, that 
the doctrine and limits of repreſentation, laid down in the ſtatute 

of diſtributions, ſeem to have been principally borrowed from 
the civil law : whereby it will ſometimes happen, that perſonal 
eſtates are divided per capita, and ſometimes per ftirpes ; whereas 
the common law knows no other rule of ſucceſſion but that per 
flirpes only *. They are divided per capita, to every man an equal 
ſhare, when all the claimants claim in their own rights, as in 
equal degree of kindred, and not jure repraeſentationis, in the 
right of another perſon. As if the next of kin be the inteſtate's 
three brothers, A, B, and C; here his eſtate is divided into three 
equal portions, and diſtributed per capita, one to each: but if one 
of theſe brothers, A, had been dead leaving three children, and 
another, B, leaving two; then the diſtribution muſt.have been per 
ferpesy z viz. one third to A's three children, another third to B's 

two children, and the remaining third to C the ſurviving bro- 
* yet if C had alſo been dead, without iſſue, then A's and B's 
five children, being all-in equal degree to the inteſtate, would take 
in table"! own ah anni per Capita, vis. each of them one fifth pare”. , 

wes | 


Tu E ſtatute of diſtributions city excepts and reſerves the 
Wang of the city of London, of the e of York, and 


E 37.6.1. e | v ok 14. pag. 17. 
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 tates' effects. 80 e 3 in thoſe. i ihe 5 reſtraint of de- 

formerly mentioned , their an- 
tient cuſtoms remain in full force, with reſpect to the eſtates of 
inteſtates. I ſhall therefore conclude this chapter, and with it 
the preſent book, with a few remarks on thoſe cuſtoms. 


* 


4 * 


IN the firſt place we may obſerve, that in the city of Lon- 
don*, and province of York *, as well * in the kingdom of Scot- 

ds, and therefore oecbably: alſo in Wales, (concerning which 
there is little to be gathered, but from the ſtatute 7 & 8 W. III. 
c. 38.) the effects of the inteſtate, after payment of his debts, 
are in general divided according to the antient univerſal doctrine 
of the pars rationabilis. If the deceaſed leaves a widow and child- 
ren, his ſubſtance (deducting the widow's apparel and furniture 
of her bed-chamber, which in London is called the widows 
chamber) is divided into three parts; one of which belongs to the 
widow,. another to the children, and the third: to the adminiſtra- 
tor: if only a widow, or only children, they ſhall reſpectively, 
in either caſe, take one moiety, and the adminiſtrator the other®: 
if neither widow nor child, the adminiſtrator ſhall. have the 
whole i. And this portion, or dead man's part, the adminiſtrator 
was wont to apply to his own uſe*, till the ſtatute 1 Jac. II. c. 17. 
declared that the ſame ſhould be ſubject to the ſtatutes of diftri- 
bution. So that if a man dies worth 1800/. leaving a widow and 
two children, the eſtate ſhall be divided into eighteen parts; 
whereof the widow ſhall have eight, fix by the cuſtom and two 
by the ſtatute ; and each of the children five, three by the cuſtom 
and two by the ſtatute : if he leaves a widow and one child, they 

all each have a moiety of the whole, or nine ſuch eighteenth 
parts, fix by the cuſtom: and three by the ſtatute : if he leaves 
a widow and no child, the widow ſhall have three fourths of 
the whole, two by the cuſtom and one by the ſtatute ; and the 
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remaining fourth ſhall. go by the ſtatute to the next of kin. It 


is alſo to be obſerved, that if the wife be provided for by a join- 


ture before marriage, in bar of her cuſtomary part, it puts her in 


a ſtate of non-entity, with regard to the cuſtom only '; but ſhe 
ſhall be intitled to her ſhare of the dead man's part under the 
ſtatute of diſtributions, unleſs barred by ſpecial agreement b. =; 
And if any of the children are advanced by the father in his life 
time with any ſum of money (not amounting to their full pro 
portionable part) they ſhall bring that portion into hotchpot with 
the reſt of the brothers and ſiſters, but not with the widow,, 


before they are intitled to any benefit under the cuſtom®: but, if 


they are _ advanced, the cuſtom intitles them to no farther 
dividend ®. 


Tus far in the main the cuftoms of London and of York 
agree: but, beſides certain other leſs material variations, there: 
are two principal points in which they conſiderably differ. One 
3s, that in London the ſhare of the children (or orphanage part) 
is not fully veſted in them till the age of twenty one, before 
which they cannot diſpoſe of it by teſtament® : and, if they die 
under that age, whether ſole or married, their ſhare ſhall ſurvive: 


to the other children; but, after the age of twenty one, it is. 


free from any orphanage cuſtom, and, in caſe of inteſtacy, (hall 
fall under the ſtatute of diſtributions 4. The other, that in the 
province of York, the heir at common law, who inherits any 
lands either in fee or in tail, is excluded from any filial portion 
or reaſonable part". But, notwithſtanding theſe provincial varia- 
tions,, the cuſtoms appear to be ſubſtantially one and the ſame. 
And, as a ſimilar policy formerly prevailed in every part of the 
land, we may fairly conclude the whole to be of Britiſh origi- 
nal; or, if derived from the Roman law of ſucceſlions, to have 


been drawn from that fountain much earlier than the time of 


1 2Vern. 665. 3 P. Was. 16. e. 

m IVern. 15. 2 Chan, Rep. 25 2 » zVern. 568. 
n 2 Freem. 79, 1 Equ. caſ. abr. 1 55. 4 Prec. Chan. 537. 
2 P. Wins. 5 26. 7: 2 Burn. 754. 
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advantages given to the widow) it very conſiderably differs: 
© though it is not improbable that the reſemblances Which yet re- 
main may be owing to the Roman uſages ; introduced in the 
time of Claudius Caeſar, (who eſtabliſhed a colony in Britain to 
inſtruct the natives in legal knowlege*) inculcated and diffuſed 
by Papinian (who preſided at Vork as pragfectus praetorio under 
the emperors Severus and Caracalla*) and continued by his ſuc- 
ceſſors till the final departure of the Romans in the beginning of 
the fifth century after Chriſt. | 
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APPENDIX. 


Ne. I. 


Vetus Carta FEOFFAMENTI. 


CJANT preſentes et futuri, quod ego Willielmus, filius Wil- Premiſes, | 
lielmi de Segenho, dedi, conceſſi, et hac preſenti carta mea con- 
firmavi, Johanni quondam filio Johannis de Saleford, pro qua- 

dam ſumma pecunie quam michi dedit pre manibus, unam acram terre 
mee arabilis, jacentem in campo de Saleford, juxta terram quondam Ri- : 
chardi de la Mare: Yabendam et Tenendam totam predictam acram Habendur, and 
terre, cum omnibus ejus pertinentiis, prefato Johanni, et heredibus ſuis, Tn. 

et ſuis aſſignatis, de capitalibus dominis feodi : Reddendo et faciendo Reddendur. 

annuatim eiſdem dominis capitalibus ſervitia inde debita et conſueta : Et Warranty. 
ego predictus Willielmus, et heredes mei, et mei aſſignati, totam pre- 
dictam acram terre, cum omnibus ſuis pertinentiis, predicto Johanni de 

Saleford, et heredibus ſuis, et ſuis aſſignatis, contra omnes gentes war- 
rantizabimus in perpetuum. In tujus rei teſtimonium huic preſenti car- concluſion. 
te ſigillum meum appoſyi : Vis teſtibus, Nigello de Saleford, Johanne 
de Seybroke, Radulpho clerico de Saleford, Johanne molendario de ea- 

dem villa, et aliis. Data apud Saleford die Veneris proximo ante feſ- 


tum ſancte Margarete virginis, anno regni regis EDWARDI filii regis 
E PDWARPD ! ſexto. | 
; 1 £% S.) 


Pemorandum, quod die et anno infraſcriptis l very of ſeiſin 
plena et pacifica ſeiſina acre infraſpecificate, cum endorſed,” | 
. pertinentiis, data et deliberata fuit per infranomi- 
natum Willielmum de Segenho infranominato Jo- 
hanni de Saleford, in propriis perſonis ſuis, ſecun- 
dum tenorem et effectum carte infraſcripte, in 
preſentia Nigelli de Saleford, Johannis de Sey- 
broke, et alibrum. 1 
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Ne. II. 5 


A modern Conveyance by LEASE and RELEASE. 


§. 1. LEASE, or BARGAIN and SALE, for a year. 


L VIS Indenture, made the third day of September, in the twenty 

firſt year of the reign of our ſovereign lord GzorGE the ſecond 
by the grace of God king of Great Britain, France, and Ireland, de- 
fender of the faith, and ſo forth, and in the year of our Lord one thou- 
ſand, ſeven hundred, and forty ſeven, between Abraham Barker of Dale. 
Hall in the county of Norfolk, eſquire, and Cecilia his wife, of the one 


part, and David Edwards of Lincoln's Inn in the county of Middleſex, 


eſquire, and Francis Golding of the city of Norwich, clerk, of the 
other part, witneſſeth ; that the faid Abraham Barker and Cecilia his 
wife, in conſideration of five ſhillings of lawful money of Great Britain 
to them in hand paid by the faid David Edwards and Francis Golding 
at or before the enſealing and delivery of theſe preſents, (the receipt 
whereof is hereby acknowleged,) and for other good cauſes and conſi- 
the ſaid Abraham Barker and Cecilia his wife hereunto 
ſpecially moving, Habe bargained and ſold, and by theſe preſents do, 
and each of them doth, - bargain and ſell, unto the ſaid David Edwards 
and Francis Golding, their executors, adminiſtrators, and aſſigns, All 
that the capital meſſuage, called Dale Hall in the pariſh of Dale in the 
ſaid county of Norfolk, wherein the ſaid Abraham Barker and Cecilia 
his wife now dwell, and all thoſe their lands in the ſaid pariſh of Dale 
called or known by the name of Wilſon's farm, containing by eſtima- 
tion five hundred and forty acres, be the ſame more or leſs, together 

with all and ſingular houſes, dovehouſes, barns, buildings, ſtables, yards, 
gardens, orchards, lands, tenements, meadows, paſtures, feedings, com- 
mons, woods, underwoods, ways, waters, watercourſes, fiſhings, pri- 
vileges, profits, eaſements, commodities, advantages, emoluments, he- 


reditaments, and appurtenances whatſoever to the ſaid capital meſſuage 


and farm belonging or appertaining, or with the ſame uſed or enjoyed, 


or accepted, reputed, taken, or known, as part, parcel, or member 
thereof, or as belonging to the ſame or any part thereof ; and the re- 


verſion and reverſions, remainder and remainders, yearly and other rents, 
iſſues, and profits thereof, and of every part and parcel thereof: To 


Have and to Hold the ſaid capital meſſuage, lands, tenements, heredita- 


ments, and all and ſingular other the premiſes herein before mentioned 
— e | or 


APPEN D IX. iii 
or intended to be bargained and ſold, and every part and parcel thereof, 
with their and every of their rights, members, and appurtenances, unto 
the ſaid David Edwards and Francis Golding, their executors, admini- 
| ftrators, and aſſigns, from the day next before the day of the date of 
theſe preſents, for and during, and unto the full end and term of, one 
whole year from thence next enſuing and fully to be complete and ended: 
Pielding and paying therefore unto the ſaid Abraham Barker, and Ce- Reddendur. 
cilia his wife, and their heirs or aſſigns, the yearly rent of one pepper- 
corn at the expiration of the ſaid term, if the ſame ſhall be lawfully de- 
manded : To the intent and purpoſe, that by virtue of theſe preſents, 
and of the ſtatute for transferring uſes into poſſeſſion, the ſaid David Ed- 
wards and Francis Golding may be in the actual poſſeſſion of the premiſes, 
and be thereby enabled to take and accept a grant and releaſe of the free- 
hold, reverſion, . and inheritance of the ſame premiſes, and of every part 
and parcel thereof, to them, their heirs, and aſſigns; to the uſes, and 
upon the truſts, thereof to be declared by another indenture, intended 
to bear date the day next after the day of the date hereof. Jn witnelg concluſon. 


whereof the parties to theſe preſents their hands and ſeals have ſubſcribed 
and ſet, the day and year firſt abovewritten. 


Sealed, and delivered, being | . 
firſt duly ſtamped, in the Abraham Barker. (L. S.) 
preſence of | Cecilia Barker. (L. S.) 

George Carter. David Edwards. (L. S.) 
William Browne. Francis Golding. (L. S.) 


§. 2. Deed of RELEASE. 


This Indenture of five parts, made the fourth day of September, piemites. 
in the twenty-firſt year of the reign of our ſovereign lord Gzorce the 
ſecond by the grace of God king of Great Britain, France, and Ire- 
land, defender of the faith, and ſo forth, and in the year of our Lord 
one thouſand, ſeven hundred, and forty-ſeven, between Abraham parti. 

Barker, of Dale Hall in the county of Norfolk, eſquire, and Cecilia 
his wife, of the firſt part; David Edwards of Lincoln's Inn in the 
county of Middleſex, eſquire, executor of the laſt will and teſtament 
of Lewis Edwards, of Cowbtidge in the county of Glamorgan, gen- 
tleman, his late father, deceaſed, and Francis Golding of the city of 
Norwich, clerk, of the ſecond part; Charles Browne of Enſtone in 
the county of Oxford, gentleman, and Richard More of the city of 
Briſtol, merchant, of the third part; John Barker, eſquire, ſon and 
heir apparent of the ſaid Abraham Barker, of the fourth part; and 
Katherine Edwards, ſpinſter, one of the ſiſters of the ſaid David Ed- 
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wards, of the fifth part. Whereas a marriage is intended, by the per- 
miſſion of God, to be ſhortly had and ſolemnized between the ſaid 
John Barker and Katherine Edwards: Now this Jndenture witneſſeth, 
that in conſideration of the ſaid intended marriage, and of the ſum 
of five thouſand pounds, of good and lawful money of Great Britain, to 
the ſaid Abraham Barker, (by and with the conſent and agreement of 
the ſaid John Barker, and Katherine Edwards, teſtified by their being 
parties to, and their ſealing and delivery of, theſe preſents,) by the ſaid 
David Edwards in hand paid at or before the enſealing and delivery here- 
of, being the marriage portion of the ſaid Katherine Edwards, bequeath- 
ed to her by the laſt will and teſtament of the ſaid Lewis Edwards, her 


late father, deceaſed ; the receipt and payment whereof the ſaid Abra- 


ham Barker doth hereby acknowlege, and thereof, and of every part and 
parcel thereof, they the ſaid Abraham Barker, John Barker, and Kathe- 
rine Edwards, do, and each of them doth, releaſe, acquit, and diſcharge 
the ſaid David Edwards, his executors, and adminiſtrators, for ever 
by theſe preſents : and for providing a competent jointure and provi- 


ſion of maintenance for the ſaid Katherine Edwards, in caſe ſhe ſhall, 
after the ſaid intended marriage had, ſurvive and overlive the ſaid 


John Barker her intended huſband : and for ſettling and aſſuring the 
capital meſſuage, lands, tenements, and hereditaments, hereinafter 


mentioned, unto ſuch uſes, and upon ſuch truſts, as are hereinafter 


expreſſed and declared: and for and in conſideration of the ſum of 


five ſhillings of lawful money of Great Britain to the ſaid Abraham 
Barker and Cecilia his wife in hand paid by the ſaid David Edwards 
and Francis Golding, and of ten ſhillings of like lawful money to them 


alſo in hand paid by the ſaid Charles Browne and Richard More, at or 


before the enſealing and delivery hereof, (the ſeveral receipts whereof are 
hereby reſpectively acknuwleged,) they the ſaid Abraham Barker and 
Cecilia his Wife, Yave, and each of them hath, granted, bargained, 
fold, releaſed, and confirmed, and by theſe preſents do, and each of 
them doth, grant, bargain, ſell, releaſe, and confirm unto the ſaid David 
Edwards and Francis Golding, their heirs and aſſigns, All that the ca- 
pital meſſuage called Dale Hall, in the pariſh-of Dale in the ſaid county 
of Norfolk, wherein the ſaid Abraham Barker and Cecilia his wife 
now dwell, and all thoſe their lands in the ſaid pariſh of Dale called 
or known by the name of Wilſon's farm, containing by eſtimation 
five hundred and forty acres, be the ſame more or leſs, together with 
all and ſingular houſes, dovehouſes, - barns, buildings, ſtables, yards, 


gardens, orchards, lands, tenements, meadows, paſtures, feedings, 


commons, woods, underwoods, ways, waters, water-courſes, fiſhings, 
rivileges, profits, eaſements, commodities, advantages, emoluments, 
en e and appurtenances whatſoever to the ſaid capital meſ- 
ſuage and farm belonging or appertaining, or with the ſame uſed K 
A . enjoyed, 
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enjoyed, or accepted, reputed, taken, or known, as part, parcel, or No. II. 
member thereof, or as belonging to the ſame or any part thereof; (all == 
which ſaid premiſes are now in the actual poſſeſſion of the ſaid David 
Edwards and Francis Golding, by virtue of a bargain and ſale to them Mention of bar- 
thereof made by the ſaid Abraham Barker and Cecilia his wife for one bin and ſale. 
whole year, in conſideration. of five ſhillings to them paid by the ſaid 

David Edwards and Francis Golding, in and by one indenture bearing. 

date the day next before the day of the date hereof, and by force of 

the ſtatute for transferring uſes into poſſeſſion ;) and the reverſion and 
reverſions, remainder and remainders, yearly and other rents, iſſues, and 

profits thereof, and every part and parcel thereof, and alſo all the eſtate, 

right, title, intereſt, truſt, property, claim, and demand whatfoever, both 

at law and in equity, of them the ſaid Abraham Barker and Cecilia his 

wife, in, to, or out of, the ſaid capital meſſuage, lands, tenements, here- 
ditaments, and premiſes : To habe and to Hold the ſaid capital meſſuage, yuan, 
lands, tenements, hereditaments, and all and ſingular other the premiſes 

herein before mentioned to be hereby granted and releaſed, with their 

and every of their appurtenances, unto the ſaid David Edwards and Fran- 

cis Golding, their heirs and aſſigns, to ſuch uſes, upon ſuch truſts, and to 

and for ſuch intents and purpoſes as are hereinafter mentioned, expreſſed, 

and declared, of and concerning the ſame : that is to fay, to the uſe and To the uſe of 
behoof of the ſaid Abraham Barker, and Cecilia his wife, according to ine grantor til 
their ſeveral and reſpective eſtates and intereſts therein, at the time of, 
or immediately before, the execution of theſe preſents, until the ſo- 


lemnization of the ſaid intended marriage: and from and after the ſo- Then of the buf © 
lemnization thereof, to the uſe and behoof of the ſaid John Barker, band for life, 


for and during the term of his natural life; without impeachment of 5 
or for any manner of waſte: and from and after the determination of Remainder to 
that eſtate, then to the uſe of the ſaid David Edwards and Francis * 
Golding, and their heirs, during the life of the ſaid John Barker, up- remainders: 
on truſt to ſupport and preſerve the contingent uſes and eſtates herein- 
after limited from being defeated and deſtroyed, and for that purpoſe 
to make entries, or bring actions, as the caſe ſhall require; but ne- 
vertheleſs to permit and ſuffer the ſaid John Barker, and his aſſigns, 
during his life, to receive and take the rents and profits thereof, and 
of every part thereof, to and for his and their own uſe and benefit: 
and from and after the deceaſe of the ſaid John Barker, then to the Remaingerto the 
uſe and behoof of the ſaid Katherine Edwards, his intended wife, for eee "= 
and during the term of her natural life, for her jointure, and in lieu, bar of dower:: 
bar, and ſatisfaction of her dower and thirds at common law, which 

ſhe can or may have or claim, of, in, to, or out of, all, and every, 

or any, of the lands, tenements, and hereditaments, whereof or 
wherein the ſaid John Barker now is, or at any time or times hereafter 

during the coverture between them ſhall be, ſeiſed of any 8 of 
. 1 reehold 
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Ne. II. freehold or inheritance: and from and after the deceaſe of the ſaid 
—— Katherine Edwards, or other ſooner determination of the ſaid eſtate, 
Remainder to o- then to the uſe and behoof of the ſaid Charles Browne and Richard 
eyed wy More, their executors, adminiſtrators, and aſſigns, for and during, 
truſts after men - and unto the full end and term of, five hundred years from thence 
donel! next enſuing and fully to be complete and ended, without impeachment . 
of waſte : upon ſuch truſts nevertheleſs, and to and for ſuch intents 

and purpoſes, and under and ſubject to ſuch proviſoes and agreements, 

as are hereinafter mentioned, expreſſed, and declared of and concern- 
Remainder to the ing the ſame : and from and after the end, expiration, or other ſooner 
oy op "apa determination of the ſaid term of five hundred years, and ſubje& 
riage in tail: thereunto, to the uſe and behoof of the firſt ſon of the ſaid John Bar- 
| ker on the body of the ſaid Katherine Edwards his intended wife to 
be begotten, and of the heirs of the body of ſuch firſt ſon lawfully 

iſſuing; and for default of ſuch iſſue, then to the uſe and behoof 

of the ſecond, third, fourth, fifth, ſixth, ſeventh, eighth, ninth, 

tenth, and of all and every other the ſon and ſons of the ſaid John 

Barker on the body of the ſaid Katherine Edwards his intended wife 

to be begotten, ſeverally, ſucceſſively, and in remainder, one after 

another, as they and every of them ſhall be in ſeniority of age and 

priority of birth, and of the ſeveral and reſpective heirs of the body 

and bodies of all and every ſuch ſon and ſons lawfully iſſuing; the 

elder of ſuch ſons, and the heirs of his body iſſuing, being always 

do be preferred and to take before the younger of ſuch ſons, and the 
Remainder to the heirs of his or their body or bodies iſſuing : and for default of ſuch 


daughter, iſſue, then to the uſe and behoof of all and every the daughter and 


daughters of the ſaid John Barker on the body of the ſaid Katherine 
as tenants in Edwards his intended wife to be begotten, to be equally divided be- 
common, in tail: tween them, (if more than one,) ſhare and ſhare alike, as tenants in 
common and not as jointenants, and of the ſeveral and reſpective 
heirs of the body and bodies of all and every ſuch daughter and daugh- 
Remainder to the ters lawfully iſſuing: and for default of ſuch iſſue, then to the uſe 
huſband in tail: and behoof of the heirs of the body of him the ſaid John Barker law- 
Remaindertothe fully iſſuing: and for default of ſuch heirs, then to the uſe and behoof of 
huſband's mother the ſaid Cecilia, the wife of the ſaid Abraham Barker, and of her heirs 


in fee. 


The truſt of the and aſſigns for ever. And as to, for, and concerning the term of five hun- 


term declared; dred years herein before limited to the ſaid Charles Browne and Richard 
More, their executors, adminiſtrators and aſſigns, as aforeſaid, it is 
hereby declared and agreed by and between all the ſaid parties to theſe 
preſents, that the ſame is ſo limited to them upon the truſts, and to and 
for the intents and purpoſes, and under and ſubject to the proviſoes and 
agreements, hereinafter mentioned, expreſſed, and declared, of and 
concerning the ſame: that is to ſay, in caſe there ſhall be an eldeſt or 
only ſon and one more or other child or children of the ſaid John a 

| er, 
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ker, on the body of the ſaid Katherine, his intended wife to be begot- Ne. IT. 
ten, then upon truſt that they the ſaid Charles Browne and Richard — 
More, their executors, adminiſtrators, and aſſigns, by ſale or mort- land. nar I 
gage of the ſaid term of five hundred years, or by ſuch other ways and dien, 3 
means as they or the ſurvivor of them, or the executors or adminiſtra- I 
tors of ſuch ſurvivor ſhall think fit, ſhall and do raiſe and levy, or bor- Y 
row and take up at intereſt, the ſum of four thouſand pounds of law- | - 
ful money of Great Britain, for the portion or portions of ſuch other 
child and children (beſides the eldeſt or only ſon) as aforeſaid, to be 
equally divided between them (if more than one) ſhare and ſhare alike ; payable at certain 
the portion or portions of ſuch of them as ſhall be a ſon or ſons to be © 
paid at his or their reſpective age or ages of twenty-one years; and 
the portion or portions of ſuch of them as ſhall be a daughter or daugh- I 
ters to be paid at her or their reſpective age or ages of twenty one 8 1 
years, or day or days of marriage, which ſhall firſt happen. And up- with mainte- 
on this further truſt, that in the mean time and until the ſame portions *. 8 4 
ſhall become payable as aforeſaid, the ſaid Charles Browne and Richard : . 
More, their executors, adminiſtrators, and aſſigns, ſhall and do, by and 7 
out of the rents, iſſues, and profits of the premiſes aforeſaid, raiſe and 
, levy ſuch competent yearly ſum and ſums of money for the maintenance 
and education of ſuch child or children, as ſhall not exceed in the whole 
the intereſt of their reſpective portions after the rate of four pounds in 3 3 
the hundred yearly. Provided always, that in caſe any of the ſame and benefit of .A 
children ſhall happen to die before his, her, or their portions ſhall be- urvivorbip. _. 
come payable as aforeſaid, then the portion or portions of ſuch of them q | 
ſo dying ſhall go and be paid unto and be equally divided among the ſur- 
vivor or ſurvivors of them, when and at ſuch time as the original portion -- 
or portions of ſuch ſurviving child or children ſhall become payable as - = 
aforeſaid. Provided alſo, that in caſe there ſhall be no ſuch child or chil- If =o ſoch child, 4 
dren of the ſaid John Barker on the body of the ſaid Katherine his intended | 1 4 
wife begotten, . beſides an eldeſt or only fon; or in caſe all and every or if all die, | | 2A 
ſuch child or children ſhall happen to die before all or any of their ſaid : | E 
portions ſhall become due and payable as aforeſaid ; or in caſe the ſaid or i the portions | | =_ 
portions, and alſo ſuch maintenance as aforeſaid, ſhall by the ſaid Charles 
Browne and Richard More, their executors, adminiſtrators, or aſſigns, 
be raiſed and levied by any of the ways and means in that behalf afore- 
mentioned; or in caſe the ſame by ſuch perſon or perſons as ſhall for or paid, 
the time being be next in reverſion or remainder of the ſame premiſes 
expectant upon the ſaid term of five hundred years, ſhall be paid, or or cid by the 
well and duly ſecured to be paid, according to the true intent and 3 hs 
meaning of theſe preſents ; then and in any of the ſaid caſes, and at ive of the 
all times thenceforth, the ſaid term of five hundred years, or ſo much "Pe 
thereof as ſhall remain unſold or undiſpoſed of for the purpoſes afore- 


ſaid, ſhall ceaſe, determine, and be utterly void to all intents and 
: purpoles, 
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purpoſes, any thing herein contained to the contrary thereof in any 
wiſe notwithſtanding. Probided alſo, and it is hereby further declared 
and agreed by and between all the ſaid parties to theſe preſents, that 
that in caſe the ſaid Abraham Barker or Cecilia his wife, at any time 
during their lives, or the life of the ſurvivor of them, with the ap- 
probation of the ſaid David Edwards and Francis Golding, or the ſur- 
vivor of them, or the executors and adminiſtrators of ſuch ſurvivor, 
ſhall ſettle, convey, and aſſure other lands and tenements of an eſtate 
of inheritance in fee ſimple, in poſſeſſion, in ſome convenient place or 


places within the realm of England, of equal or better value than the 


ſaid capital meſſuage, lands, tenements, hereditaments and premiſes, 
hereby granted and releaſed, and in lieu, and recompenſe thereof, un- 


to and for ſuch and the like uſes, intents, and purpoſes, and upon 


ſuch and the like truſts, as the ſaid capital meſſuage, lands, tenements, 
hereditaments, and premiſes are hereby ſettled and aſſured unto and 
upon, then and in ſuch caſe, and at all times from thenceforth, all 
and every the uſe and uſes, truſt and truſts, eſtate and eſtates herein 
before limited, expreſſed, and declared of or concerning the ſame, 
ſhall ceaſe, determine, and be utterly void to all intents and purpoſes; 
and the ſame capital meſſuage, lands, tenements, hereditaments, and 

premiſes, ſhall from thenceforth remain and be to and for the onl 

proper uſe and behoof of the ſaid Abraham Barker or Cecilia his 
wife, or the ſurvivor of them, ſo ſettling, conveying, and aſſuring 
ſuch other lands and tenements as aforeſaid, and of his or her heirs 
and aſſigns for ever: and to and for no other uſe, intent, or pur- 
poſe whatſoever; any thing herein contained to the contrary there- 


Covenant to levy of in any wiſe notwithſtanding. And, for the conſiderations afore- 
| ſaid, and for barring all eſtates tail, and all remainders or rever- 


ſions thereupon expectant and depending, if any be now ſubſiſt- 
ing and unbarred or otherwiſe undetermined, of and in the ſaid capi- 


tal meſſuage, lands, tenements, hereditaments, and premiſes, hereb 


granted and releaſed, or mentioned to be hereby granted and releaſed, 
or any of them, or any part thereof, the ſaid Abraham Barker for 
himſelf and the ſaid Cecilia his wife, his and her heirs, executors, and 


adminiſtrators, and the ſaid John Barker for himſelf, his heirs, exe- 


cutors, and adminiſtrators, do, and each of them doth, reſpective- 


ly covenant, promiſe, and grant, to and with the ſaid David Ed- 
wards and Francis Golding, their heirs, executors, and adminiſtra- 
tors, by theſe preſents, that they the faid Abraham Barker and Cecilia 


his wife, and John Barker, ſhall and will, at the coſts and charges of 


of the ſaid Abraham Barker, before the end of Michaelmas term next 
enſuing the date hereof, acknowlege and levy, before his Majeſty's 
Juſtices of the court of common pleas at Weſtminſter, one or more 
fine or fines, ſur cognizance de droit, come ceo, Sc. with proclamations 


according 
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according to the form of thei ſtatutes in that caſe made and provided, 
and the uſual courſe of fines in ſuch caſes' accuſtomed, unto the ſaid Da- 
vid Edwards, and his heirs, of the ſaid capital meſſuage, lands, tene- 
ments, hereditaments, and premiſes, by ſuch apt and convenient names, 
quantities, qualities, number of acres, and other deſcriptions to aſcer- 
tain the ſame, as ſhall be thought meet: which ſaid fine or fines, ſo as 
aforeſaid or in any other manner levied and acknowleged, or to be levied 
and-acknowleged, ſhall:be and enure, and ſhall be adjudged,. deemed, 
conſtrued, and taken, and ſo are and were meant and intended, to be 
and enure, and are hereby declared by all the ſaid parties to theſe pre- 
ſents to be and enure, to the uſe and behoof of the ſaid David Edwards, 
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and his heirs and aſſigns; to the intent and purpoſe that the ſaid David 


Edwards may, by virtue of the ſaid fine or fines ſo covenanted and 
agreed to be levied as aforeſaid, be and become perfect tenant of the 
freehold of the ſaid capital meſſuage, lands, tenements, hereditaments, 
and all other the premiſes, to the end that one or more good and per- 
fect common recovery or recoveries may be thereof had and ſuffered, 


in ſuch manner as is hereinafter for that purpoſe mentioned. And it is 


hereby declared and agreed by and between all the ſaid parties to theſe 
preſents, that it ſnall and may be lawful to and for the ſaid Francis 
Golding, at the coſts and charges of the ſaid Abraham Barker, before 
the end of Michaelmas term next enſuing the date hereof, to ſue forth 
and proſecute out of his majeſty's high court of chancery one more 
writ or writs of entry ſur diſſe;/in en le poſt, returnable before his ma- 
jeſty's juſtices of the court of common pleas at Weſtminſter, thereby 
demanding by apt and convenient names, quantities, qualities, num- 
ber of acres, and other deſcriptions, the ſaid capital meſſuage, lands, 
tenements, hereditaments, and premiſes, againſt the ſaid David Ed- 
wards; to which ſaid writ, or writs, of entry he the. ſaid David Ed- 
wards ſhall appear gratis, either in his own proper perſon, or by his 
attorney thereto lawfully authorized, and vouch over to warranty the 
ſaid Abraham Barker, and Cecilia his wife, and John Barker; who 


in order to make 
a tenant to the 
Praecipe, 
that a recovery 
may be ſuffered; 


ſhall alſo gratis appear in their proper perſons, or by their attorney, or 


_ attorneys, thereto lawfully authorized, and enter into the warranty, 


and vouch over to warranty the common vouchee of the ſame court; 
who ſhall alſo appear, and after imparlance ſnall make default; fo as 
judgment ſhall and may be thereupon had and given for the faid Fran- 
cis Golding, to recover the ſaid capital meſſuage, lands, tenements, 
hereditaments, and premiſes, againſt the ſaid David Edwards, and for 
him to recover in value againſt the ſaid Abraham Barker, and Cecilia 
his wife, and John Barker, and for them to recover in value againſt 
the ſaid common vouchee, and that execution ſhall and may be there- 
upon awarded and had accordingly, and all and every other act and 
thing be done and executed, needful and requiſite for the ſuffering and 

Vor. II. 8 perfecting 
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perfecting of ſuch common recovery or recoveries, with vouchers as 

aforeſaid. And it is hereby further declared and agreed by and between 

all the ſaid parties to theſe preſents, that immediately from and after 

the ſuffering and perfecting of the ſaid recovery or recoveries, ſo as 

aforeſaid, or in any other manner, or at any other time or times, ſuf- 

fered or to be ſuffered, as well theſe preſents and the aſſurance hereby 

made, and the ſaid fine or fines ſo covenanted to be levied as afore- 

ſaid, as alſo the ſaid recovery or recoveries, and alſo all and every o- 

ther fine and fines, recovery and recoveries, conveyances, and aſſu- 

rances in the law whatſoever heretofore had, made, levied, ſuffered, 

or executed, or hereafter to be had, made, levied, ſuffered, or exe- 

cuted, of the ſaid capital meſſuage, lands, tenements, hereditaments, 

and premiſes, or any of them, or any part thereof, by and between 

the ſaid parties to theſe preſents or any of them, or whereunto they or 

any of them are or ſhall be parties or privies, ſhall be and enure, and 

hall be adjudged, deemed, conſtrued, and taken, and fo are and were 

meant and intended, to be and enure, and the recoveror or recoverors 

in the ſaid recovery or recoveries named or to be named, and his or 

their heirs, ſhall ſtand and be ſeiſed of the ſaid capital meſſuage, lands, 

: tenements, hereditaments, and premiſes, and of every part and parcel 

to the preceding thereof, to the uſes, upon the truſts, and to and for the intents and 
ales in this deed, Hurpoſes, and under and ſubje& to the proviſoes, limitations, and 
| | agreements, herein before mentioned, expreſſed, and declared, of-and 
Other covenants; COncerning the ſame. And the ſaid Abraham Barker, party hereunto, 
| doth hereby for himſelf, his heirs, executors, and adminiſtrators, fur- 
ther covenant, promiſe, grant, and agree, to and with the ſaid David 

| Edwards and Francis Golding, their heirs, executors, and adminiſtra- 

for quiet enjoy- tors, in manner and form following; that is to ſay, that the ſaid capi- 
N tal meſſuage, lands, tenements, hereditaments, and premiſes, ſhall and 
may at all times hereafter remain, continue, and - to ahd for the 

uſes and purpoſes, upon the truſts, and under and ſubject to the provi- 

ſoes, limitations, and agreements, hereinbefore mentioned, expreſſed, 

and declared, of and concerning the fame; and ſhall and may be peace- 

ably and. quietly had, held, and enjoyed accordingly, without any law- 

ful let or interruption of or by the ſaid Abraham Barker or Cecilia his 

wife, parties hereunto, his or her heirs or aſſigns, or of or by any other 

perſon or perſons lawfully claiming or to claim from, by, or under, or 

in truſt for him, her, them, or any of them, or from, by, or under 

his or her anceſtors, or any of them; and ſhall ſo remain, continue, 

and be, free and clear, and freely. and clearly acquitted, exonerated, and 
diſcharged, or otherwiſe by the ſaid Abraham Barker, or Cecilia his 

wife, parties hereunto, his or her heirs, executors, or adminiſtrators, 

well and ſufficiently ſaved, defended, kept harmleſs, and indemnified of, 
from, and againſt all former and other gifts, grants, . 

I þ RL 44 eaſes, 
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leaſes, mortgages, eſtates, titles, troubles, charges, and incumbrances Ne. II. 
whatſoever, had, made, done, committed, occaſioned, or ſuffered, or 
to be had, made, done, committed, occaſioned, or ſuffered, by the ſaid | 
Abraham Barker, or Cecilia his wife, or by his or her anceſtors, or any 
of them, or by his, her, their, or any of their act, means, aſſent, con- 
ſent, or procurement: And moreover that he the ſaid Abraham Bar- and for further 
ker, and Cecilia his wife, parties hereunto, and his and her heirs, and urance. 
all other perſons having or lawfully claiming, or which ſhall or may 
have or lawfully claim, any eſtate, right, title, truſt, or intereſt, at 
law or in equity, of, in, to, or out of, the ſaid capital meſſuage, lands, 
tenements, hereditaments, and premiſes, or any of them, or any part 
thereof, by or under or in truſt for him, her, them, or any of them, 
or by or under his or her anceſtors or any of them, ſhall and will from 
time to time, and at all times hereafter, upon every reaſonable requeſt, 
and at the coſts and charges, of the ſaid David Edwards and Francis 
Golding, or either of them, their or either of their heirs, executors, 
or adminiſtrators, make, do, and execute, or cauſe to be made, done, 
and executed, all ſuch further and other lawful and reaſonable acts, 
deeds, conveyances, and aſſurances in the law whatſoever, for the fur- 
ther, better, more perfect, and abſolute granting, conveying, ſettling, 
and aſſuring of the ſame capital meſſuage, lands, tenements, heredi- 
taments, and premiſes, to and for the uſes and purpoſes, upon the 
truſts, and under and ſubject to the proviſoes, limitations, and agree- 
ments, herein before mentioned, expreſſed, and declared, of and con- 
cerning the ſame, as by the ſaid David Edwards and Francis Golding 
or either of them, their or either of their heirs, executors, or admini- 
ſtrators, or their or any of their counſel learned in the law ſhall be rea- 
ſonably adviſed, deviſed, or required: ſo as ſuch further aſſurances 
contain in them no further or other warranty or covenants than againſt 
the perſon or perſons, his, her, or their heirs, who ſhall make or do 
the ſame; and ſo as the party or parties, who ſhall be requeſted to 
make ſuch further aſſurances, be not compelled or compellable, for 
making or doing thereof, to go and travel above five miles from his, | 
her, or their then reſpective dwellings, or places of abode. Provided Power of reve- 
lafflp, and it is hereby further declared and agreed by and between 
all the parties to theſe preſents, that it ſhall and may be lawful to and 
for the ſaid Abraham Barker and Cecilia his wife, John Barker and 
Katherine his intended wife, and David Edwards, at any time or times 
hereafter, during their joint lives, by any writing or writings under 
their reſpective hands and ſeals and atteſted by two or more credible 
witneſſes, to revoke, make void, alter, or change all and every or any 
the uſe and uſes, eſtate and eſtates, herein and hereby before limited 
and declared, or mentioned or intended to be limited and declared, of 
and in the capital meſſuage, lands, tenements, hereditaments, and 
oe TS 8 premiſes 
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N's I. premiſes aforeſaid, or of and in any part or parcel thereof, end to de- 
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* e 


— Clare new and other uſes of the ſame, or of any part or parcel thereof, 

any thing herein contained to the contrary thereof in any wiſe notwith- 
Concluſion, ſtanding. Jn witneſs whereof the parties to theſe preſents their hands 
and ſeals have ſubſcribed and ſet, the day and year firſt. above written. 


. 
o 5 3 y 
: 


4 _ : * * 0 9 * * „* 2 : k \ 1 . 11 - 
4+) 1 3 „ , - % 5 3 y 


Sealed, and delivered, being Abraham Barker. (L. S 
rſt duly ſtamped, in the Cecilia Barker. (L. S.) 
reſence David Edwards. (L. S.) 
_ George Carter. Prancis Golding. (L. S.) 

William Browne. Charles Browne. (L. S.) 

| Richard More. (L. S.)) 
John Barker. (L. S.) 

Katherine Edwards. (L. S.) 
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No. III. 


An OBLIGATION, or BOND, with CONDITION for 
the Payment of Money. 


KNOW all men by theſe preſents, that I David Edwards, of Lin- 
coln's Inn in the county of Middleſex, eſquire, am held and firmly 
bound to. Abraham Barker of Dale-Hall in the county of Norfolk, eſ- 
quire, in ten thouſand pounds of lawful money of Great Britain, to be 
paid to the ſaid Abraham Barker, or his certain attorney, executors, 
adminiſtrators, or aſſigns; for which payment well and truly to be 
made, I bind myſelf, my heirs, executors, and adminiſtrators, firmly 
by theſe preſents, ſealed with my feal. Dated the fourth' day of Sep- 
tember in the twenty firſt year of the reign of our ſovereign lord 
GzoRGE the ſecond by the grace of God king of Great Britain, 
France, and Ireland, defender of the faith, and ſo forth, and in the 
year of our Lord one thouſand, ſeven hundred, and forty ſeven. 
The condition of this obligation is ſuch, that if the above bounden. 
David Edwards, his heirs, executors, or adminiſtrators, do and ſhall 
well and truly pay, or cauſe to be paid, unto the above named Abra- 
ham Barker, his executors, adminiſtrators, or aſſigns, the full ſum of 
five thouſand pounds of lawful Britiſh money, with lawful intereſt for 
the ſame, on the fourth day of March next enſuing the date of the 
above written obligation, then this obligation ſhall be void and of none 


effect, or elſe ſhall be and remain in full force and virtue. 


MN 


Sealed, and delivered, being David Edwards. (L. S.) : 
. firſt duly ſtamped, in the a | 
preſence of 
_. George Carter. 
William Browne. 
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A Fine of Lands, ſur Cognizance de Droit, come ceo, &c. 


: * , \ 
4 4 a . . 
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$. 1. Writ of Covenant; or PRAECIPE. 


GE O RGE the ſecond by the grace of God of Great Britain, 
ne Wat France, and Ireland king, defender of the faith, and fo forth; 
| to the ſheriff of Norfolk, greeting. Command Abraham Barker, eſ. 
+ quire, and Cecilia his wife, and John Barker, eſquire, that juſtly and 
—_ - without delay they perform to David Edwards, eſquire, the covenant 
=. made between them of two meſſuages, two gardens, three hundred 
=— | acres of land, one hundred acres of meadow, two hundred acres of 
paſture, and fifty acres of wood, with the appurtenances, in Dale ; 
and unleſs they ſhall fo do, and if the ſaid David ſhall give you ſecu- 
rity of proſecuting his claim, then ſummon by good ſummgners the 
faid Abraham, Cecilia, and John, that they appear before our juſtices, 
at Weſtminſter, from the day of faint Michael in one month, to ſhew + 
wherefore they have not done it: and have you there the ſummoners, 
and this writ. Witneſs ourſelf at Weſtminſter, the ninth day of 
tober, in the twenty firſt year of our reign, 


RR. 


a 


= J 501 £464 ili ͤ—gnn 
= Sberiff 's return, Pledges of 5 John Doe. | NA ohn Den. 
= — f Richard Roe. named Abratiam, eil Richard Fen. 


and John. 


F. 2. The Licence to agree. 


a 15 Norfolk, Dabid Edwards, eſquire, gives to the lord the king ten 
8 to wit. J marks, for licence to agree with Abraham Barker, eſquire, 
. of a plea of covenant of two meſſuages, two gardens, three hundred 
23S | | acres of land, one hundred acres of meadow, two hundred acres of 
. paſture, and fifty acres of wood, with the appurtenances, in Dale. 


5 . . 3. The Concord. 
| And the agreement is ſuch, to wit, that the aforeſaid Abraham, 


Cecilia, and John, have acknowleged the aforeſaid tenements, 1 
„„ | : the 
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the appurtenances, to be the right of him the ſaid David, as thoſe 
which the ſaid David hath of the gift of the aforeſaid Abraham, Ce- 
cilia, and John; and thoſe they have remiſed and quitted claim, from 
them and their heirs, to the aforeſaid David and his heirs for ever. 
And further, the ſame Abraham, Cecilia, and John, have granted, 
for themſelves and their heirs, that they will warrant to the aforeſaid 
David, and his heirs, the aforeſaid tenements, with the appurtenances, 
againſt all men for ever. And for this recognition, remiſe, quit-claim, 
warranty, fine, and agreement, the ſaid David hath given to the ſaid 
Abraham, Cecilia, and John, two hundred pounds ſterling. 


NF. 


C 4. The Note, or Aras 


Norfolk, Between David Edwards, eſquire, complainant, and A- 
to wit. 5 braham Barker, eſquire, and Cecilia his wife, and John 
Barker, eſquire, deforciants, of two meſſuages, two gardens, three 
hundred acres of land, one hundred acres of meadow, two hundred 
acres of paſture, and fifty acres of wood, with the appurtenances, in 
Dale, whereupon a plea of covenant was ſummoned between them ; 
to wit, that the ſaid Abraham, Cecilia, and John, have acknowleged 
the aforeſaid tenements, with the appurtenances, to be the right of 
him the ſaid David, as thoſe which the ſaid David hath of the gift of the 
aforeſaid Abraham, Cecilia, and John; and thoſe they have remiſed. 
and quitted claim, from them and their heirs, to the aforeſaid David 
and his heirs for ever. And further, the ſame Abraham, Cecilia, and 
John, have granted for themſelves, and their heirs, that they will war- 
rant to the aforeſaid David, and his heirs, the aforeſaid tenements, 
with the appurtenances, againſt all men for ever. And for this recog- 
nition, remiſe, quit- claim, warranty, fine, and agreement, the ſaid: 
David hath given to the ſaid Abraham, Cecilia, and John, two hun- 
dred pounds ſterling. „ — 


$..5. The Foot, Chirograph, or Indentures, of the Fl NE. 


Norfolk, ? This is the final agreement, made in the court of the lord 
to wit. the king at Weſtminſter, from the day of faint Michael 
in one month, in the twenty firſt year of the reign of the lord Gzoret 
the ſecond by the grace of God of Great Britain, France, and Ireland 
king, defender of the faith, and ſo forth, before John Willes, Thomas 
Abney, Thomas Burnet, and Thomas Birch, juſtices, and other faith- 
i ful ſubjects of the lord the king then there preſent, between David Ed- 
_ » wards, eſquire, complainant, and Abraham Barker, eſquire, and Ce- 


cilia. 
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xvi APP EN DIX. 
cilia his wife, and John Barker, eſquite, deforciants, of two meſſuages, 
two gardens, three hundred acres of land, one hundred acres of mea- 
dow, two hundred acres of paſture, and fifty acres of wood, with the 
appurtenances, in Dale, whereupon a plea of covenant was ſummoned 
between them in the ſame court; to wit, that the aforeſaid Abraham, 
Cecilia, and John, have acknowleged the aforeſaid tenements, with 
the appurtenances, to be the right of him the ſaid David, as thoſe 
which the ſaid David hath of the gift of the aforeſaid Abraham, Ce- 
cilia, and John; and thoſe they have remiſed and quitted claim, from 
them and their heirs, to the aforeſaid David and his heirs for ever. 
And further, the ſame Abraham, Cecilia, and John, have granted for 
themſelves and their heirs, that they will warrant to the aforeſaid David 
and his heirs, the aforeſaid tene ments, with the appurtenances, againſt 
all men for ever. And for this recognition, remiſe, quit-claim, war- 
ranty, fine, and agreement, the ſaid David hath: given to the ſaid Abra- 
ham, Cecilia, and John, two hundred pounds ſterling. 


f. 6. Proclamations, endorſed upon the Fw E, according to the Statutes. 
The firff proclamation was made the ſixteenth day of November, in 
the termiof ſaint Michael, in the twenty firſt year of the king pithin- 
Wien 4 7 dos Wes on C 
The ſecond proclamation. was made the fourth * of February, in 
the term of ſaint Hilary, in the twenty firſt year of the king within- 
written. all 3 a is e's 
The third proclamation was made the thirteenth day of May, in the 
term of Eaſter, in the twenty firſt year of the king withinwritten. - 
The fourth proclamation was made the twenty eighth day of June, 
in the term of the holy Trinity, in the twenty ſecond year of the king 


withinwritten, | 
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APPENDIX. 


Ne. V. 


A common RECOVERY of Lands, with * double Voucher. 


- 


* 


S8. 1. Wris of Entry ſur Diſſeiſin in the Poſt; or, PRAEC IPE. 


GEORGE the ſecond by the grace of God of Great Britain, 
France, and Ireland king, defender of the faith, and ſo forth; to 
the ſheriff of Norfolk, greeting. Command David Edwards, eſquire, 
that juſtly and without delay he render to Francis Golding, clerk, 
two meſſuages, two gardens, three hundred acres of land, one hun- 
dred acres of meadow, two hundred acres of paſture, and fifty acres 
of wood, with the appurtenances, in Dale, which he claims to be his 
right and inheritance, and into which the ſaid David hath not entry, 
unleſs after the diſſeiſin, which Hugh Hunt thereof unjuſtly, and 
without judgment, hath made to the aforeſaid Francis, within thirty 
Fears now laſt paſt, as he ſaith, and whereupon he complains that the 
-Aforeſaid, David deforceth him. And unleſs he ſhall fo do, and if the 
 faid Francis ſhall give you ſecurity of proſecuting his claim, then 
. ſummon by good ſummoners the ſaid David, that he appear before 
our juſtices at Weſtminſter, on the octave of ſaint Martin, to ſhew 
wherefore he hath not done it: and have you there the ſummoners, 
and this writ. Witneſs ourſelf at Weſtminſter, the twenty ninth day 
of October, in the twenty firſt year of our reign, . 

Pledges of 1 7 5 Doe. Summoners of the 

proſècution, N Richard Roe. withinnamed David, 

Ne LH 


0 John Ben. Sheriff 's return. 
Richard Fen. 


4-6 N 
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F. 2. Exemplification of tbe Recovery Roll. 


GEORGE the ſecond by the grace of God of Great Britain, 
France, and Ireland king, defender of the faith, and ſo forth; to all 
to whom theſe our preſent letters ſhall come, greeting. Know ye, 
that among the pleas of land, enrolled at Weſtminſter, before Sir 
John Willes, knight, and his fellows, our juſtices of the bench, of 
the term of ſaint Michael, in the twenty firſt year of our reign, upon 
the fifty ſecond roll it is thus contained. Entrp returnable on the oc- Return. 


Note, that if the recovery be had with ſingle voucher, the parts marked © thus” 
in F. 2. are omitted. | | | 
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tave of ſaint Martin. Norfolk, 'to wit : Francis Golding, clerk, in 


Gn" his proper perſon demandeth againſt David Edwards, eſquire, two 


Demand againſt 
the tenant, 


Count, 


Eſplees, 


Defence of the 


tenant, 


8 
Warranty. 


t the vouchee. 


& Count. 


< Defence of 
* youchee, 
Second ve 
Waranty, preſent here in court in his proper perſon, and the tenements aforeſaid, 
the common 
vouchee, 


Count, 


Defence of the 


meſſuages, two gardens, three hundred acres of land, one, hundred 
acres of meadow, two hundred acres of paſture, and fifty acres of 


wood, with the appurtenances, in Dale, as his right and inheritance, 


and into which the ſaid David hath not entry, unleſs after the diſſeiſin, 
which Hugh Hunt thereof unjuſtly, and without judgment, bath 
made to the aforeſaid Francis, within thirty years now laſt paſt. And 
whereupon he ſaith, that he himſelf was ſeiſed of the tenements afore- 


Jaid, with the appurtenances, in his demeſne as of fee and right, in 


time of peace, in the time of the lord the king that now is, by taking 


the profits thereof to the value [ of ſix ſhillings and eight pence, and 


more, in rents, corn, and graſs:] and into which [the faid David 
hath not entry, unleſs as aforeſaid :] and thereupon he bringeth 


ſuit, [and good proof.] And the ſaid David in his proper. perſon 
comes and defendeth his right, when [ and where the court ſhall 


award,] and thereupon voucheth to warranty John Barker, eſquire, 


« who is preſent here in court in his proper perſon, and the tenements 


< aforeſaid with the appurtenances to him freely warranteth, [and 

«Demand againſt « prays that the ſaid Francis may count againſt him.] And'hereupgay,. 
John, tenant by his o 
th | h the appurtenances,” in form 
& aforeſaid, Sc. And whereupon he faith, that he himſelf was ſeiſed 


ce the ſaid Francis demandeth againſt the Tug 
ce yarranty, the tenements aforeſaid with th 


< of the tenements aforeſaid, with the appurtenances, in his demeſne 
as of fee and right, in time of peace, in the time of the lord the king 
ee that now is, by taking the profits thereof to the value, c. And into 


the « which, c. And thereupon he bringeth ſuit, c. And the aforeſaid 
„John, tenant by ; 
cr << thereupon he further voucheth to warranty” Jacob Morland ; who is 


his own warranty, defends his right, when, &c. and 


with the appurtenances, to him freely warranteth, &c. And hereupon 


the ſaid Francis demandeth againſt the ſaid Jacob, tenant by his own | 


warranty, the tenements aforeſaidz with the appurtenances, in form 
aforeſaid, c. And whereupon he faith, that he himſelf was ſeiſed of 


the tenements aforeſaid, with the appurtenances, in his demeſne as of 


fee and right, in time of peace, in the time of the lord the king that 
now is, by taking the profits thereof to the value, Cc. And into which, 
Se. And thereupon he bringeth ſuit, Cc. And the aforeſaid Jacob, 
tenant by his own warranty, defends his right, when, Sc. And faith 


Ples, ifs. that the aforeſaid Hugh did not diſſeiſe the aforeſaid Francis of the te- 


wa 


* 


naements aforeſaid, as the aforeſaid Francis by his writ and count afore- 


F * The clauſes, between hooks, are no otherwiſe expreſſed in the record than by 
an C, 5 ; | i : | 3 
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in this ſame term, here cometh the ſaid Francis in his proper perſon; 
and the ſheriff, namely ſir Charles Thompſon, knight, now ſendeth, 
that he by virtue of the writ aforeſaid to him directed, on the twenty 
A faurth day of the ſame month, did cauſe the ſaid Francis to have full 
N of the tenements aforeſaid with the appurtenances, as he was 


APFBSNDIX  _ 
faid above doth ſup oſe: and of this he puts himſelf upon the coun- N.. V. 
try. And the aforeſaid Francis thereupon craveth leave to imparl ; and 


he hath it. And afterwards the aforeſaid Francis cometh again here 
into court in this ſame term in his proper perſon, and the aforeſaid Defautr of the 


Jacob, though ſolemnly called, cometh not again, but hath departed mon vouchee. 
in contempt of the court, and maketh default. Therefore it is conſi- juigment for whe 


dered, that the aforeſaid Francis do recover his ſeiſin againſt the afore- {mandant. 
ſaid David of the tenements aforeſaid, with the appurtenances ; and Recovery in 
that the ſaid David have of the land of the aforeſaid © John, to the value e. 

< [of the tenements aforeſaid;] and further, that the ſaid John, have of 

ec the land of the ſaid” Jacob to the value [of the tenements aforeſaid. ] 


And the ſaid Jacob in mercy. And hereupon the ſaid Francis prays a writ Amercement, 


of the lord the king, to be directed to the ſheriff of the county aforeſaid, 


to cauſe him to have full ſeiſin of the tenements aforeſaid with the ap- 


purtenances : and it is granted unto him, returnable here without de- award of the 


lay. Afterwards, that is to ſay, the twenty eighth day of November Ns 


a - 
— * 


plified. In teſtimony whereof we have cauſed our ſeal, appointed for 
ſealing writs in the bench aforeſaid, to be affixed to theſe preſents. 
MWitneſs ſir John Willes, knight, at Weſtminſter, the twenty eighth 7% 

day of November, in the twenty firſt year of our reign. b | . 5 


. * e Sr n 
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Francis, by the tenor of theſe preſents we have held good to be exem- ontinued. 


commanded. All and ſingular which premiſes, at the requeſt of the ſaid ERGY 


e 
v3; 
= 


